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\A-744 HAMMON CAPITAL MANAGEMENT 


CORPORATION 


Where registered investment 
and its president refused to per- 
mit Commission's staff to examine 
advisers books and records, and 
failed to comply with recordkeeping 
and reporting requirements, held, in 
public interest to suspend registra- 
tion of investment adviser for 90 
days, and to suspend president from 
association with any investment ad- 
viser in a proprietary or supervisory 
capacity for 90 days. 
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SECURITIES ACT OF 1933 
Release No. 6279/ January 8, 1981 


TRUST INDENTURE ACT OF 1939 
Release No. 605/January 8, 1981 


SIMPLIFIED FORM OF TRUST INDENTURE 


ACTION: Interpretative release. 


SUMMARY: The Commission is issuing this release 
to call attention to a new simplified form of trust 
indenture that may be used in connection with 
offerings of debt securities requiring a qualified 
indenture under the Trust Indenture Act of 1939. 


FOR FURTHER INFORMATION CONTACT: Norman 
Schou at (202) 272-2573, Division of Corporation 
Finance, Securities and Exchange Commission, 
Washington, D. C. 20549. 


SUPPLEMENTARY INFORMATION: Recently, the 
Commission’s Division of Corporation Finance 
(“Division”) was asked to qualify an indenture under 
the Trust Indenture Act of 1939 [15 U.S.C. 80a et 
seq.] that was prepared on a novel, simplified 
format. In the interest of reducing the burden of 
registration on issuers of debt securities, the 
Division wishes to draw attention to the unusual 
features of this indenture. 


The new indenture, between Navco Corp. and The 
Boatmen’s National Bank of St. Louis, Trustee, was 
filed under the Securities Act of 1933[15U.S.C. 77a 
et seq.] as an exhibit to registration statement no. 2- 
69424 in connection with an offering of sinking fund 
debentures. This type of indenture was suggested in 
a recent article by counsel for Union Carbide 
Corporation. See McDaniel, The Reviewof Securities 
Regulation, Vol. 13, No. 16 (Sept. 24, 1980). The 
advantage of this indenture is that it incorporates by 
reference many of the provisions of the Trust 
Indenture Act required to be included in qualified 
indentures, instead of physically incorporating such 
provisions in the language of the indenture itself, in 
the traditional complex manner. The Navco Corp. 
indenture is simple and straightforward and, with 
incorporation by reference, only 35 pages long. 
Other shortcuts in indenture draftsmanship which 
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contribute to speedier processing of registration 
statements were discussed by the staff in Release 
No. 33-6090 (July 11, 1979) [44 FR 43466]. 


Copies. of the indenture may be obtained from the 
Commission’s Pubiic Reference Section by referring 
to the Navco Corp. file number. 


Accordingly, 17 CFR Parts 231 and 261 are 
amended by adding reference to this release 
thereto. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES ACT OF 1933 
Release No. 6278/January 7, 1981 


In the Matter of 


ERNST & WHINNEY PENSION PLANS 
1300 Union Commerce Building 
Cleveland, Ohio 44115 


(18-78) 


NOTICE OF FILING OF APPLICATION FOR AN 
ORDER PURSUANT TO SECTION 3(a)(2) OF THE 
SECURITIES ACT OF 1933 EXEMPTING FROM THE 
PROVISIONS OF SECTION 5 OF THE ACT 
INTERESTS OR PARTICIPATIONS IN THE ERNST & 
WHINNEY PENSION PLAN, ERNST & WHINNEY 
PENSION PLAN FOR FORMER PARTNERS OF S. D. 
LEIDESDORF & CO., PENSION PLAN FOR 
EMPLOYEES OF ERNST & WHINNEY, AND ERNST & 
WHINNEY PENSION PLAN FOR FORMER 
EMPLOYEES OF S. D. LEIDESDORF & CO. 


NOTICE IS HEREBY GIVEN that Ernst & Whinney 
(“Applicant” or “Firm’), an Ohio partnership 
engaged in the practice of accountancy, has by letter 
dated May 27, 1980 applied for an exemption from 
the registration requirements of the Securities Act of 
1933 (“Act”) for interests or participations issued in 
connection with (a) Ernst & Whinney Partnership 
Pension Plan (Amended and Restated as of July 1, 
1976), as amended by Amendments Nos. 1, 2 and 3 
thereto, and Ernst & Whinney Pension Plan for 
former Partners of S. D. Leidesdorf & Co., as 
amended by Amendment No. 1 thereto, which 
constitutes a part of such Ernst & Whinney 
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Partnership Pension Plan but is limited to former 
partners of S. D. Leidesdorf & Co., an accounting firm 
which was merged into Applicant on July 6, 1978 
(the “Partners’ Plan”) and (b) Pension Plan for 
Employees of Ernst & Whinney (as Amended and 
Restated as of July 1, 1976), as amended by 
Amendments Nos. 1, 2 and 3 thereto and Ernst & 
Whinney Pension Plan for former employees of S. D. 
Leidesdorf & Co., as amended by Amendment No. 1 
thereto, which constitutes a part of the Pension Plan 
for Employees of Applicant but is limited to former 
employees of S. D. Leidesdorf & Co. (the “Employees’ 
Plan”). The Partners’ Plan and the Empioyees’ Plan 
are hereinafter collectively referred to as “Plan.” All 
interested persons are referred to the application, 
which is on file with the Commission, for the facts 
and representations contained therein, which are 
summarized below. 


|. Introduction 


All Pensioners, terminated employees and 
qualifying Partners and employees may become 
participants in the Plan if they are at least 25 years of 
age and have completed one year of eligibility 
service with Ernst & Whinney with certain 
limitations. As of May 27, 1980, the Partners’ Plan 
covered about 650 active Partners with deferred 
vested benefits; the Employees’ Plan covered 
approximately 4,130 active employees and 1,280 
retired employees or terminated employees with 
rights to deferred vested benefits. 


The Partners’ Plan is a defined contribution plan ofa 
type commonly referred to as a “Keogh” plan, which 
covers persons (in this case, the Firm’s Partners and 
former Partners of S. D. Leidesdorf & Co.), who are 
“employees” within the meaning of Section 
401(c)(1) of the Internal Revenue Code of 1954, as 
amended (“Code”). The Employees’ Plan is a defined 
benefit plan which covers persons (in this case, the 
Firm’s principals who are individuals deemed 
qualified by education and experience but do not 
hold certificates or licenses), who are “employees” 
within the meaning of Section 401(c)(1) of the Code. 
Because of these features of the Plans and related 
Trusts, the exemption provided by Section 3(a)(2) of 
the Act would appear to be inapplicable to interests 
in the Plan. 


In relevant part, Section 3(a)(2) provides that the 
Commission may exempt from the provisions of 
Section 5 of the Act any interest or participation 
issued in connection with a pension or profit-sharing 
plan which covers employees, some or all of whom 
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are employees within the meaning of Section 
401(c)(1) of the Code, if and to the extent that the 
Commission determines this to be necessary or 
appropriate in the public interest and consistent 
with the protection of investors and the purposes 
fairly intended by the policy and provisions of the 
Act. 


Il. Description and Administration of the Plans 


Applicant represents that the Partners’ Plan became 
effective September 1, 1966, but was amended and 
restated as of July 1, 1976. Applicant further 
represents that the Employees’ Plan became 
effective July 1, 1953, but was amended and 
restated as of July 1, 1976. By letters dated January 
31, 1980 and February 15, 1980, the Internal 
Revenue Serice (“IRS”) determined that the 
Partners’ Plan and the Employees’ Plan, as amended 
and restated, constitute qualified plans under 
Section 401 of the Code. Both are subject to the full 
reporting and disclosure requirements of the 
Employee Retirement Income Security Act of 1974 
(“ERISA”). Also, both Plans are funded through 
trusts maintained under Agreements between the 
Firm and certain Partners of the Firm as Trustees. 
Voluntary employee contributions under the Plans 
will be held in a third Trust under which a large 
corporate fiduciary will be the Trustee. 


Both Plans have mandatory Firm contribution 
features and voluntary participant contribution 


features, all based on a percentage of 
compensation. Under the Partners’ Plan, the Firm 
contributes annually, subject to certain IRS 
requirements, 7.5% of each active Partner’s 
earnings up to $100,000 for his benefit to the 
Partners’ Trust, which amounts are held in a 
separate account which, subject to certain vesting 
requirements, will be paid to him on his retirement 
or other termination of his membership in the Firm 
or to his beneficiary on his death. With respect tothe 
Employees’ Plan, the Firm makes annual 
contributions to the Employees’ Trust, in amounts 
determined by its actuary, which are required to 
fund the defined benefits provided by such Plan. In 
addition, each of the Plans permits voluntary 
employee contributions by participants in an 
amount equal to 10% of each Participant’s 
compensation while he is or was a participant in 
such Plan subject to certain IRS requirements and 
limitations. 


Applicant will exercise substantial administrative 
responsibilities with respect to the Plans. A 
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committee of four of the Firm’s Partners serves as 
Trustee under the Plans. The Partner-Trustees also 
compose the Pension Committee under each such 
Plan, which may establish several investment funds 
which could be an Annuity Fund, Fixed Income 
Fund, Equity Fund or Short-Term Investment Fund 
among others. Except to the extent that particular 
responsibilities are assigned or delegated to other 
fiduciaries pursuant to the Plans, the Pension 
Committee is responsible for administration of the 
Plans and for interpreting their provisions. 


The assets of the Plans are presently invested 
through the two Trusts maintained under the Plans, 
the assets of which are in the custody of corporate 
fiduciaries and managed by Investment Managers. 
The Pension Committee presently intends to 
establish an Equity Fund and a Fixed Income or 
Annuity Fund. Until one or more of such Funds are 
established, voluntary employee contributions will 
be held in a common fund with other assets of each 
Trust. Afterwards, such contributions will be held in 
a third Trust as described above. Participants will 
have the right to select the investment fund or funds 
into which their voluntary employee contributions 
are to be placed and will have the opportunity to 
change investments from time to time pursuant to 
rules to be established by the Pension Committee. 
Actuarial matters relating to the Employees’ Plan will 
continue to be subject to the advice of outside 
actuarial experts engaged by the Firm. 


Applicant contends that were it a corporation rather 
than a partnership, interests or participations issued 
in connection with the Plan would be exempt from 
registration under Section 3(a)(2) of the Act, 
because no person who would be an “employee” 
within the meaning of Section 401(c)(1) of the Code 
would participate in the Plan. Applicant argues that 
the mere fact that it conducts its business as a 
partnership rather than as a corporation should not 
result in a requirement that interests in the Plan be 
registered under the Act. 


Applicant also maintains that were the Firm’s 
Partners not permitted to participate in the Plan, the 
interests or participations issued in connection with 
such Plan, would be exempt under Section 3(a)(2) 
since no other persons covered by such Plan would 
be “employees” within the meaning of Section 
401(c)(1) of the Code. Applicant argues that there is 
no valid basis for a contrary result merely because 
the Plan also covers Partners in the Firm. 


Applicant also states that it is engaged in furnishing 
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services which involve financially sophisticated and 
complex matters, exercises administrative control 
over the Plan, and believes that it is able to represent 
adequately its own interests and those of its Partners 
and employees without the protection of the 
registration requirement of the Act. Applicant 
believes that the rigorous disclosure requirements 
of ERISA and the fiduciary standards and duties 
imposed thereunder are adequate to provide full 
protection to Plan participants. 


Finally, Applicant argues that the characteristics of 
the Plan are essentially typical of those maintained 
by many single corporate employers and that the 
legislative history of the relevant language in Section 
3(a)(2) of the Act does not suggest any intent on the 
part of Congress interests issued in connection with 
single-employer Keogh Plans necessarily should be 
registered under the Act. Applicant argues that its 
Plan is distinguishable from multi-employer plans or 
uniform prototype plans designed to be marketed by 
a sponsoring financial institution or promoter to 
numerous unrelated self-employed persons and 
that these latter plans are the type of plans 
Congress intended to exclude from the Section 
3(a)(2) exemption. Applicant states that the 
Amended Plan will cover Partners and employees of 
a single firm and will not be a uniform prototype plan 
of a type designed to be marketed by a sponsoring 
financial institution or promoter to numerous 
unrelated self-employed persons. 


For all of the foregoing reasons, Applicant believes 
that the Commission should issue an order finding 
that an exemption from the provisions of Section 5 of 
the Act for interests or participations issued in 
connection with the Plan is appropriate in the public 
interest and consistent with the protection of 
investors and the purposes fairly intended by the 
policy and provisions of the Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than February 2, 1981 at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the matter accompanied by a 
statement as to the nature of his or her interest, the 
reasons for such request, and the issues, if any, of 
fact or law proposed to be controverted, or he or she 
may request to be notified if the Commission should 
order a hearing thereon. Any such communication 
should be addressed: Secretary, Securities and 
Exchange Commission, 500 North Capitol Street, 
Washington, D. C., 20549. A copy of such request 
shall be served personally or by mail upon Applicant 
at the address stated above. Proof of such service (by 
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affidavit, or in the case of an attorney-at-law, by 
certificate) shall be filed contemporaneously with 
the request. An order disposing of the application 
will be issued as of course following February 2, 
1981 unless the Commission thereafter orders a 
hearing upon request or upon the Commission’s own 
motion. Persons who request a hearing, or advice as 
to whether a hearing is ordered, will receive any 
notices and orders issued in this matter, including 
the date of the hearing (if ordered) and any 
postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








SECURITIES EXCHANGE ACT OF 1934 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17412/January 2, 1981 


Admin. Proc. File No. 3-5989 
In the Matter of 
LINCOLN NATIONAL COMPANY 


ORDER INSTITUTING PROCEEDINGS PURSUANT 
TO SECTION 15(c)(4) OF THE SECURITIES 
EXCHANGE ACT OF 1934, AND OPINION AND 
ORDER OF THE COMMISSION 


The Securities and Exchange Commission 
(“Commission”) deems it appropriate and in the 
public interest that proceedings pursuant to Section 
15(c)(4) of the Securities Exchange Act of 1934 
(“Exchange Act”) [15 U.S.C. 780(c)(4)] be instituted 
with respect to Lincoln National Company 
(“Lincoln”) to determine whether certain reports 
filed by Lincoln with the Commission during the 
period 1972 through 1978 failed to comply in any 
material respect with the provisions of Section 13(a) 
of the Exchange Act [15 U.S.C. 78m(a)] and the 
Rules and Regulations promulgated thereunder. 


Simultaneously with the institution of these 
proceedings, Lincoln has submitted an Offer of 
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Settlement, Consent and Undertakings (“Offer of 
Settlement”) for the purpose of disposing of the 
issues raised in these proceedings. Under the terms 
of the Offer of Settlement, Lincoln, solely for the 
purpose of these proceedings, on the understanding 
that nothing herein shall constitute an adjudication 
of any issue of fact or law, and without admitting or 
denying any of the matters herein, consents to the 
issuance of this Order and makes certain 
undertakings. 


The Commission has determined that it is 
appropriate and in the public interest to accept the 
Offer of Settlement of Lincoln on the understandings 
stated above, and accordingly is issuing this Order. 


STATEMENT OF FACTS 


Lincoln National Company (“Lincoln”) is a one-bank 
holding company incorporated under the laws of 
Pennsylvania in 1969. Lincoln’s common stock is 
registered with the Commission pursuant to Section 
12(g) of the Exchange Act. Lincoln is the 100% 
of Lincoln Bank (the “Bank”) which was originally 
chartered in 1964 as a national bank, but 
which converted its charter to a owner of Lincoln 
Bank (the “Bank”) which was originally chartered in 
1964 as a national bank, but which converted its 
charter-to a Pennsylvania banking institution in 
1971. Lincoin’s only other subsidiary is Lincoln 
National Leasing, Inc. which leases various types of 
equipment and vehicles. 


In late 1971, a shareholder group, the primary 
members of which are Daniel M. Tabas (“Tabas”) 
and his brother Charles Tabas (the “Tabas group”) 
owned approximately 14% of Lincoln’s common 
stock and thereafter continued to acquire additional 
shares. At least since 1971, there have been ongoing 
controversies between the management of Lincoln 
and the Tabas group. Sometime thereafter, some 
concern arose on the part of Lincoln’s Chairman and 
Chief Executive Officer about the Tabas group’s 
intentions with respect to the purchase of additional 
stock and about the possible consequences for 
Lincoln. 


In or about May 1971, Tabas requested of Lincoln's 
Chairman and Chief Executive Officer that Tabas’ 
son, Lee Tabas, be recommended for appointment 
to Lincoln’s Board of Directors. This request was 
agreed to. Lee Tabas was made a director of Lincoln 
pursuant to an interim appointment later in 1971 
and continued to be a director until late 1980. 
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In 1972, Tabas requested of Lincoln’s Chairman and 
Chief Executive Officer that Lee Tabas be employed 
at the Bank. Lincoln’s Chairman and Chief Executive 
Officer requested, in exchange, that the Tabas group 
cease further purchases of Lincoln stock. Tabas, on 
behalf of the Tabas group, agreed (“1972 cease 
purchase arrangement”). Lee Tabas was hired later 
in 1972. In 1974, Lee Tabas, who then held the 
position of Branch Manager, resigned from the 
Bank. 


Early in 1975, Tabas requested of Lincoln’s 
Chairman and Chief Executive Officer that Samuel 
DeMedio (‘“DeMedio”) be recommended for 
nomination to Lincoln’s Board. This request was 
agreed to. DeMedio was elected to Lincoln’s Board in 
March 1975 and has remained on the Board since 
that time. 


In or about January 1976, Tabas requested of 
Lincoln’s Chairman and Chief Executive Officer that 
Lee Tabas be hired as a vice-president of the Bank. 
in this connection, an arrangement was arrived at 
whereby the Tabas group agreed not to purchase 
additional shares of Lincoln stock and Lincoln's 
Chairman agreed to recommend that Lee Tabas be 
hired (the “1976 cease purchase arrangement”). 
Thereafter, the recommendation was made and Lee 
Tabas was hired asa vice-president of the Bank atan 
annual salary of twenty-five thousand dollars 
($25,000).! In January 1979, Lincoln’s Board 
terminated Lee Tabas’ employment. 


CONCLUSIONS 


Lincoln, as an issuer with securities registered 
pursuant to Section 12 of the Exchange Act, is 


required to file an annual report with the 
Commission on Form 10-K. Among the information 
that companies must disclose on Form 10-K is a 
description of transactions with management and 
with principal stockholders and a description of 
directors. 


Issuers may Satisfy this disclosure obligation in two 
ways. The information may be set forth in the Form 
10-K itself or, pursuant to General Instruction H to 
Form 10-K, it may be disclosed in a definitive proxy 
statement. An issuer may not, however, omit to 
disclose information on a Form 10-K where such 
information has not been adequately disclosed in its 
proxy statement. The omission to disclose 
information on a Form 10-K in such an instance 
constitutes a failure to comply with Section 13(a) of 
the Exchange Act and Rules 12b-20 and 13a-1 
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thereunder. 


Form 10-K requires the disclosure of transactions 
involving an issuer in which directors or certain 
shareholders have a materia! interest. The 1972 and 
1976 cease purchase arrangements were 
transactions of this sort since Lee Tabas, a director 
of Lincoln, had a material interest in them.? Also, by 
1976, disclosure was required of transactions in 
which shareholders owning five percent of the 
issuer’s shares had a material interest. Since Daniel 
Tabas owned in excess of five percent of Lincoln’s 
shares in 1976, the 1976 cease purchase 
arrangement was also required to be disclosed on 
this basis. The cease purchase arrangements were 
not disclosed by Lincoln until 1979. 


Form 10-K also requires the disclosure of specific 
information relating to directors. In addition, a 
registrant is required to set forth in its filing all 
material facts necessary for a full understanding of 
the required disclosure.? In the Commission’s view, 
the relationship of directors to a shareholder group 
is, under the circumstances here, such a fact. Until 
1979, Lincoln did not state, either in a 10-K filing or 
in a proxy statement, that DeMedio ard Lee Tabas 
were nominees of the Tabas group.* 





‘It is the position of Lincoln that the Board of 
Directors was unaware of the 1972 and 1976 cease 
purchase arrangements, as defined above, at the 
time Lee Tabas was hired in 1972 and in 1976 and it 
is further the position of Lincoln that the Board of 
Directors did not approve the issuance of any stock 
dividends in order to accommodate the Tabas 
Group. 


2it should be noted that these cease purchase 
arrangements involved something more than a 
routine employment contract and hence more 
detailed disclosure is required. 


3See Rule 12b-20. See also SEC v. General 
Refractories Co., 400 F.Supp. 1248 (D.D.C. 1975); 
Monheit v. Carter, 376 F.Supp. 334 (S.D.N.Y. 1974). 
Cf. In re Occidental Petroleum Corporation, 
Securities Exchange Act Release No. 16950 (July 2, 
1980). 


‘Between 1974 and 1978, Lincoln’s proxy materials 
did state, usually ina footnote, that Daniel Tabas was 
Lee Tabas’ father and that Daniel Tabas and others 
owned specified amounts of Lincoln securities. 
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The failure of Lincoln to make timely disclosure of 
the 1972 and 1976 cease purchase arrangements 
and of the fact that DeMedio and Lee Tabas were 
nominees of the Tabas group constitutes a failure to 
comply with Section 13(a) of the Exchange Act and 
Rules 12b-20 and 13a-1 thereunder.® 


OFFER OF SETTLEMENT 


Lincoln has submitted an Offer of Settlement to the 
Commission in which it voluntarily undertakes that: 


(1) Lincoln, with the assistance of its securities 
counsel, within ninety days of the entry of the Order, 
will review its procedures with respect to disclosing: 
(a) transactions in which directors or shareholders 
owning five percent or more of its stock have a 
material interest including employment of officers 
and directors; and (b) information concerning 
director nominees’ relationships with a particular 
shareholder or shareholder group. As a result of this 
review, Lincoln will implement those procedures, if 
any, which are determined by Lincoln to be 
necessary to assure compliance with the reporting 
requirements of the Exchange Act, in respect to (a) 
and (b), above. 


(2) Lincoln will include, in its next annual report to 
shareholders, a summary of the contents of this 
Order. 


ORDER 


In view of the foregoing, the Commission deems it 
appropriate and in the public interest to accept the 
Offer of Settlement of Lincoln and accordingly, IT IS 
HEREBY ORDERED that proceedings pursuant to 
Section 15(c)(4) of the Exchange Act be, and they 
hereby are instituted. 


IT IS FURTHER ORDERED THAT: 
1. Lincoln amend its reports currently on file with the 


Commission by filing this Order on a Form 8 within 
30 days after the date of entry of this Order. 





Sit is the position of Lincoln and its Chairman that 
their actions described herein were in good faith. 
Section 15(c)(4) of the Exchange Act does not 
require the Commission to make a determination on 
the issue of their good faith and accordingly, the 
Commission has made no such determination. 
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2. Upon Lincoln’s becoming aware of non- 
compliance with its undertakings set forth herein, 
Lincoln shall immediately notify the Commission of 
that fact and unless the Commission otherwise 
agrees, Lincoln shall disclose such non-compliance 
in a Current Report on Form 8-K within 10 days. 


3. Upon the entry of this Order, these proceedings 
are terminated, provided however, the Commission 
specifically reserves the right to reopen these 
proceedings to enforce this Order or to enforce 
Lincoln’s compliance with its undertakings set forth 
in this Order. If these proceedings are reopened, the 
only issues in such proceedings shall be Lincoln’s 
failure to comply with its undertakings as set forthin 
this Order or its failure to comply with this Order. 


By the Commission. 


George A. Fitzsimmons 
Secretary 


Dissenting Opinion of Commissioner Stephen J. 
Friedman In the Matter of Lincoln National Company 


For the reasons stated in my dissenting opinion in 
Playboy Enterprises, Inc., Release No. 34-17059 
(August 13, 1980), | dissent from the foregoing 
Order and Opinion of the Commission. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17413/January 5, 1981 


NOTICE OF FILING OF AMENDMENTS TO A 
PROPOSED RULE CHANGE BY THE CHICAGO 
BOARD OPTIONS EXCHANGE, INCORPORATED 


File No. SR-CBOE-80-7 


The Chicago Board Options Exchange, Incorporated 
(“CBOE”) submitted on December 19, 1980, 
amendments to a proposed rule change under Rule 
19b-4 of the Securities Exchange Act. On April 17, 
1980, CBOE initially submitted a proposed rule 
change to modify its rules to provide for exchange 
trading of options contracts on Government National 
Mortgage Association modified pass-through 
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certificates.'The principal substantive amendments 
to the initial filing relate to the establishment of a 
premium-based margin, the elimination of the limit 
order book, and marketmaker spread parameters. 


Publication of the submission is expected to be 
made in the Federal Register during the week of 
January 5, 1980. In order to assist the Commission 
to determine whether to approve the proposed rule 
change or institute proceedings to determine 
whether the proposed rule change should be 
disapproved, interested persons are invited to 
submit written data, views and arguments 
concerning the submission with 30 days from the 
date of publication in the Federal Register. Persons 
desiring to make written comments should file six 
copies thereof with the Secretary of the Commission, 
Secureities and Exchange Commission, 500 North 
Capitol Street, Washington, D. C. 20549. Reference 
should be made to File No. SR-CBOE-80-7. 


Copies of the submission, all subsequent 
amendments, all written statements with respect to 
the proposed rule change which are filed with the 
Commission, and all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those which 
may be withheld from the public in accordance with 
the provisions of 5 U.S.C. 552, will be available for 
inspection and copying at the Commission’s Public 
Reference Room, 1100 L Street, N. W., Washington, 
D. C. Copies of the filing and of any subsequent 
amendments will also be available at the principal 
office of the above-mentioned self-regulatory 
organization. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








‘Notice of the proposed rule change was originally 
given by publication of a Commission Release 
(Securities Exchange Act Release No. 16801, May 
12, 1980) and by publication in the Federal Register 
(45 FR 32458, May 16, 1980). In addition, specific 
comments on the proposal were solicited by 
Commission Release (Securities Exchange Act 
Release No. 17005, July 24, 1980) (45 FR 51016, 
July 31, 1980). 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 17414/January 5, 1981 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY NEW YORK STOCK EXCHANGE, INC. 


File No. SR-NYSE-80-45 


The New York Stock Exchange, Inc. submitted on 
December 8, 1980, a proposed rule change under 
Rule 19b-4 to amend its Rule 91 to exempt 
transactions involving DOT* orders from the 
requirement that a specialist must confirm with the 
member on the Floor each transaction in which the 
specialist takes or supplies securities named in an 
order that he holds as agent for the member. It is 
proposed that the present confirmation procedure 
be replaced by an exception-type process which 
would give the member the right to reject any DOT 
trade by notifying the specialist in writing promptly 
after the member organization has received a report 
on the transaction. Orders not submitted through the 
DOT system would continue to be subject to the 
present written confirmation procedure. 


Publication of the submission is expected to be 
made in the Federal Register during the week of 
January 5, 1981. In order to assist the Commission 
to determine whether to approve the proposed rule 
change or institute proceedings to determine 
whether the proposed rule change should be 
disapproved, interested persons are invited to 
submit written data, views and arguments 
concerning the submission within 21 days from the 
date of publication in the Federal Register. Persons 
desiring to make written comments should file six 
copies thereof with the Secretary of the Commission, 
Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D. C. 20549. Reference 
should be made to File No. SR-NYSE-80-45. 


Copies of the submission, all subsequent 
amendments, all written statements with respect to 
the proposed rule change which are filed with the 
Commission, and of all written communications 
relating to the proposed rule change between the 





*Dot is the Designated Order Turnaround System 
which electronically delivers directly to the trading 
post for a stock, orders transmitted to the Exchange 
by member organizations subscribing to the service. 
DOT presently handles market orders up to 299 
shares and day limit orders up to 500 shares. 
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Commission and any person, other than those which 
may be withheld from the public in accordance with 
the provisions of 5 U.S.C. /552, will be 
available for inspection and copying at the 
Commission’s Public Reference Room, 1100 L 
Street, N. W., Washington, D. C. Copies of the filing 
and of any subsequent amendments will also be 
available at the principal office of the above- 
mentioned self-regulatory organization. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17415/January 5, 1981 


NOTICE OF FILING AND EFFECTIVENESS OF 
PROPOSED RULE CHANGE BY CINCINNATI STOCK 
EXCHANGE 


File No. SR-CSE-80-7 


The Cincinnati Stock Exchange (“CSE”) submitted, 
on December 5, 1980, a proposed rule change under 
Rule 19b-4 to require that CSE members who 
execute orders on the CSE’s trading floor, as distinct 
from orders that are executed in the CSE’s National 
Securities Trading System (“NSTS”), will be obliged 
to pay to the CSE a floor fee of $0.05 per 100 shares 
per single side of each round lot transaction with a 
maximum of $12.50 per single side of such 
transaction. Prior to this rule change no floor fee was 
charged by the CSE for such transactions. The CSE 
states that this rule change will have no effect onthe 
NSTS fee schedule. 


The foregoing change has become effective, 
pursuant to Section 19(b)(3)(A) of the Securities 
Exchange Act of 1934 (“Act”). At any time within 
sixty days of the filing of such proposed rule change, 
the Commission may summarily abrogate such rate 
change if it appears to the Commission that such 
action is necessary or appropriate in the public 
interest, for the protection of investors, or otherwise 
in furtherance of the purposes of the Securities 
Exchange Act of 1934. 


Publication of the submission is expected to be 
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made in the Federal Register during the week ot 
January 5, 1981. Interested persons are invited to 
submit written data, views and arguments 
concerning the submission within 21 days from the 
date of publication in the Federal Register. Persons 
desiring to make written comments should file six 
copies thereof with the Secretary of the Commission, 
Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D. C. 20549. Reference 
should be made to File No. SR-CSE-80-7. 


Copies of the submission, all subsequent 
amendments, all written statements with respect to 
the proposed rule change which are filed with the 
Commission, and of all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those 
whichg may be withheld from the public in 
accordance with the provisions of 5 U.S.C. §552, will 
be available for inspection and copying at the 
Commission’s Public Reference Room, 1100 L 
Street, N. W., Washington, D. C. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17416/January 6, 1981 


Admin. Proc. File No. 3-5990 
In the Matter of 


DONALDSON, LUFKIN & JENRETTE 
SECURITIES CORP. 


(File No. 8-22752) 
MATTHEW DONNER 


ORDER INSTITUTING PROCEEDINGS AND 
'MPOSING REMEDIAL SANCTIONS 


The Commission deems it appropriate that public 
proceedings be instituted with respect to Donaldson, 
Lufkin & Jenrette Securities Corp. (Registrant), a 
registered broker-dealer, located in New York, New 
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York, and Matthew Donner (Donner), a registered 
representative of Registrant, pursuant to Sections 
15(b) and 19(h) of the Securities Exchange Act of 
1934 (Exchange Act) to determine whether 
Registrant and Donner violated Section 10(b) of the 
Exchange Act and Rule 10b-5 promulgated 
thereunder. In anticipation of this administrative 
proceeding, Registrant and Donner have submitted 
offers of settlement which the Commission has 
determined to accept. Without admitting or denying 
the allegations and findings contained herein, the 
Respondents hereby consent to the findings and 
order of the Commission imposing the remedial 
sanctions set forth below. 


Accordingly, IT |S ORDERED that such proceedings 
pursuant to Sections 15(b) and 19(h) of the 
Exchange Act be, and they hereby are, instituted. 


A. On the basis of this Order for Proceedings and the 
offers of settlement, the Commission makes the 
following findings: 


1. During the period from on or about July 1, 1978 to 
at least November 1, 1978, Registrant and Donner 
wilfully aided and abetted violations of Section 10(b) 
of the Exchange Act and Rule 10b-5 promulgated 
thereunder when they: 


a. solicited an investment adviser, who was 
registered with the Commission pursuant to Section 
203(c) of the Investment Advisers Act of 1940, to 
Open partnership accounts and allowed these 
accounts to trade in exchange listed options without 
Registrant or Donner making any inquiry into the 
background of the investment adviser and allowed 
the investment adviser to exercise discretionary 
authority over the accounts even though they had no 
verification from the partnerships of any such 
authority. In addition, Registrant and Donner 
received orders and executed trades without 
receiving any documentation from the investment 
adviser or any other source regarding the adviser’s 
authority to act on behalf of the partnerships. 


b. having failed to obtain documentation about the 
adviser’s authority and experience, Registrant and 
Donner also failed to inguire into the suitability of 
option trading for either the partners or the 
partnerships. Option trading was unsuitable for 
many of the partners and not all of the partners were 
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aware that their money had been invested in options. 


c. allowed the investment adviser to engage the 
accounts in a pattern of excessive trading which 
resulted in losses of nearly 90 percent of the amount 
invested; 


d. allowed the investment adviser to transfer funds 
from one account to another without any 
authorizations from the partnerships and without 
any knowledge as to whether the accounts had 
common partners. 


In view of the foregoing, it is in the public interest to 
impose the sanctions specified in the offers of 
settlement. 


Accordingly, IT IS ORDERED that Donner is cen- 
sured. 


IT IS FURTHER ORDERED that Registrant comply 
with its undertaking as set out below: 


A. To distribute to the partners in the accounts an 
amount equal to 50 percent of the trading losses not 
to exceed the aggregate sum of $62,699.04, in a 
manner to be determined by the United States 
District Court for the Northern District of Ohio, 
Western Division. SEC v. James R. Crawford, et al., 
Civil Action No. C-79-353 (N.D. Ohio June 21, 1979). 


B. To institute the following new procedures 
regarding the approval of accounts for option 
trading. 


1. inquire into the background of any person who has 
discretionary authority over the account of any 
individual or non-institutional account,! so as to 
ascertain, among other things, that person’s 
experience; what type of business that person 
conducts; whether that person has been the subject 
of any lawsuit or other action by the Commission or 
any disciplinary action brought by any self- 
regulatory body, provided, however, that no such 
inquiry need be made if Registrant has reasonable 
grounds to believe, and does believe, that the 





‘For the purposes of this Order for Proceedings, 
institutional account includes pension funds, profit 
sharing trusts, investment companies registered 
with the Commission pursuant to the Investment 
Company Act of 1940, major corporations and any 
similar entities. 
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account granting such discretionary authority has 
sufficient sophistication to have made such inquiry 
itself or because the familial relationship between 
the parties is such that no such inquiry is warranted; 


2. request an option suitability form to be completed 
for each individual partner in a partnership account; 


3. not to enter any transactions in any option account 
until a determination as to suitability has been made 
as described in CBOE Rule 9.7(b); 


4. require a copy of the relevant portions of the 
partnership agreement (or an amendment thereto) 
which specifically authorizes option trading before 
entering any option transactions in any partnership 
account; 


5. in instances where a third person has trading 
discretion over a partnership account, require 
signed grants of authority vesting trading discretion 
in that person from all members of the partnership 
or from persons duly authorized to grant such 
authority for or on behalf of such members of the 
partnership, unless the partnership agreement 
expressly authorizes the general partner to grant 
such discretion to a third party. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17417/January 6, 1981 


A notice has been issued giving interested persons 


until January 28, 1981 to comment on the 
application of AAR CORP., to withdraw from listing 
and registration on the American Stock Exchange. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17418/January 6, 1981 


In the Matter of Application of the 
PHILADELPHIA STOCK EXCHANGE, INC. 


For Unlisted Trading Privileges 
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Securities Exchange Act of 1934 


FINDINGS AND ORDER GRANTING APPLICATION 
FOR UNLISTED TRADING PRIVILEGES 


The Philadelphia Stock Exchange (“Phix”) has filed 
an application with the Commission pursuant to 
Section 12(f)(1)(B) of the Securities Exchange Act of 
1934 (“Act”) and Rule 12f-1 [17 CFR 240.12f-1] 
thereunder, for unlisted trading privileges in the 
following security which is listed on another national 
securities exchange: 


Quaker State Oil Refining Corp. 
Common Stock, $1.25 Par Value 


(File No. 7-5791)! 


The Commission finds that approval of the Phix’s 
application for unlisted trading privileges in this 
security is consistent with the maintenance of fair 
and orderly markets and the protection of investors. 
As a national securities exchange registered with the 
Commission pursuant to Section 6 of the Act, the 
Phix is subject to the provisions of paragraph (b) of 
that section, and to the Commission’s inspection 
authority and oversight responsibility under 
Sections 17 and 19 of the Act and the rules and 
regulations thereunder. In addition, transactions in 
the subject security, regardless of the market in 
which they occur, are reported in the consolidated 
transaction reporting system contemplated by Rule 
11Aa3-1 under the Act [17 CFR 240.11Aa3-1]. The 
availability of last sale information for the subject 
security should contribute to pricing efficiency and 
to ensuring that transactions on the Phix are 
executed at prices which are reasonably related to 
those occurring in other markets. Finally the 
Commission has received no comments indicating 
that the granting of this application would not be 
consistent with the maintenance of fair and orderly 
markets and the protection of investors. The 
Commission further finds that approval of the Phix 
application will provide increased opportunities for 
competition among brokers and dealers and among 
exchange markets consistent with the purposes of 
the Act and the objectives of the national market 
system. 





\Notice of this application was given by publication 
in the Federal Register. 45 FR 83371 (December 18, 
1980). The Commission has received no comments 
with respect to this application. 
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ACCORDINGLY, IT IS ORDERED, pursuant to Section 
12(f)(1)(B) of the Act, that the application for 
unlisted trading privileges on the Philadelphia Stock 
Exchange in the above named security is hereby 
approved. 


For the Commission by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17419/January 6, 1981 


In the Matter of Applications of the 
MIDWEST STOCK EXCHANGE, INCORPORATED 


For Unlisted Trading Privileges 
Securities Exchange Act of 1934 


FINDINGS AND ORDER GRANTING APPLICATIONS 
FOR UNLISTED TRADING PRIVILEGES 


The Midwest Stock Exchange (“MSE”) has filed 
applications with the Commission pursuant to 
Section 12(f)(1)(B) of the Securities Exchange Act of 
1934 (“Act”) and Rule 12f-1 [17 CFR 240.12f-1] 
thereunder, for unlisted trading privileges in the 
following securities which are listed on another 
national securities exchange:! 


Moran Energy Incorporated 
Common Stock, $.25 Par Value 
(File No. 7-5788) 


BankAmerica Reality Investors 
Shares of Beneficial Interest, $1 Par Value 
(File No. 7-5789) 


The Commission finds that approval of the MSE’s 
applications for unlisted trading privileges in these 
securities is consistent with the maintenance of fair 
and orderly markets and the protection of investors. 
As a national securities exchange registered with the 
Commission pursuant to Section 6 of the Act, the 
MSE is subject to the provisions of paragraph (b) of 
that section, and to the Commission’s inspection 
authority and oversight responsibility under 
Sections 17 and 19 of the Act and the rules and 


1254/SEC DOCKET 


regulations thereunder. In addition, transactions in 
the subject securities, regardless of the market in 
which they occur, are reported in the consolidated 
transaction reporting system contemplated by Rule 
11Aa3-1 under the Act [17 CFR 240.11Aa3-1]. The 
availability of last sale information for the subject 
securities should contribute to pricing efficiency 
and to ensuring that transactions on the MSE are 
executed at prices which are reasonably related to 
those occurring in other markets. Finally the 
Commission has received no comments indicating 
that the granting of these applications would not be 
consistent with the maintenance of fair and orderly 
markets and the protection of investors. The 
Commission further finds that approval of the MSE 
applications will provide increased opportunities for 
competition among and dealers and among 
exchange markets consistent with the purposes of 
the Act and the objectives of the national market 
system. 


ACCORDINGLY, IT IS ORDERED, pursuant to Section 
12(f)(1)(B) of the Act, that the applications for 
unlisted trading privileges on the Midwest Stock 
Exchange in the above named securities are hereby 
approved. 


For the Commission by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








‘Notice of these applications was given by 
publication in the Federal Register. 45 FR 82776 


(December 16, 1980). The Commission has 
received no comments with respect to these 
applications. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 17420/January 6, 1981 


In the Matter of Application of the 
PACIFIC STOCK EXCHANGE, INCORPORATED 


For Unlisted Trading Privileges 
Securities Exchange Act of 1934 


FINDINGS AND ORDER GRANTING APPLICATION 
FOR UNLISTED TRADING PRIVILEGES 


The Pacific Stock Exchange (“PSE”) has filed an 
application with the Commission pursuant to 
Section 12(f)(1)(B) of the Securities Exchange Act of 
1934 (“Act”) and Rule 12f-1 [17 CFR 240.12f-1] 
thereunder, for unlisted trading privileges in the 
following security which is listed on another national 
securities exchange: 


United Inns, Inc. 
Common Stock, $1 Par Value 
(File No. 7-5790)! 


The Commission finds that approval of the PSE’s 
application for unlisted trading privileges in this 
security is consistent with the maintenance of fair 
and orderly markets and the protection of investors. 
As a national securities exchange registered with the 
Commission pursuant to Section 6 of the Act, the 
PSE is subject to the provisions of paragraph (b) of 
that section, and to the Commission’s inspection 
authority and oversight responsibility under 
Sections 17 and 19 of the Act and the rules and 
regulations thereunder. In addition, transactions in 
the subject security, regardless of the market in 
which they occur, are reported in the consolidated 
transaction reporting system contemplated by Rule 
11Aa3-1 under the Act [17 CFR 240.11Aa3-1]. The 
availability of last sale information for the subject 
security should contribute to pricing efficiency and 
to ensuring that transactions on the PSE are 
executed at prices which are reasonably related to 
those occurring in other markets. Finally the 
Commission has received no comments indicating 
that the granting of this application would not be 





‘Notice of this application was given by publication 
in the Federal Register. 45 FR 82777 (December 16, 
1980). The Commission has received no comments 
with respect to this application. 
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consistent with the maintenance of fair and orderly 
markets and the protection of investors. The 
Commission further finds that approval of the PSE 
application will provide increased opportunities for 
competition among brokers and dealers and among 
exchange markets consistent with the purposes of 
the Act and the objectives of the national market 
system. 


ACCORDINGLY, IT IS ORDER, pursuant to Section 
12(f)(1)(B) of the Act, that the application for 
unlisted trading privileges on the Pacific Stock 
Exchange in the above named security is hereby 
approved. 


For the Commission by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17421/January 7, 1981 


An order has been issued granting the application of 
the American Stock Exchange to strike the common 
stock ($.20 par value) of MARSHALL FOODS, INC. 
from listing and registration thereon. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17422/January 7, 1981 


NOTICE OF EFFECTIVENESS OF A PROPOSED RULE 
CHANGE BY THE NATIONAL SECURITIES 
CLEARING CORPORATION 


(File No. SR-NSCC-80-36) 


National Securities Clearing Corporation (NSCC) 
submitted on December 29, 1980, a proposed rule 
change making permanent the procedures relating 
to its stock borrow program, which procedures 
previously had been in effect on a temporary basis. 


The foregoing rule change has become effective 
pursuant to Section 19(b)(3)(A) of the Securities 
Exchange Act of 1934 and Rule 19b-4 thereunder. At 
any time within sixty days of the filing of such 
proposed rule change, the Commission may 
summarily abrogate the rule change if it appears to 
the Commission that such action is necessary or 


SEC DOCKET/1255 





appropriate in the public interest, for the protection 
of investors, or otherwise in furtherance of the 
purposes of the Securities Exchange Act of 1934. 


Publication of the submission is expected to be 
made in the Federal Register during the week of 
January 12, 1980. Interested persons are invited to 
submit written data, views and arguments 
concerning the submission within twenty-one days 
from the date of publication in the Federal Register. 
Persons desiring to make written submissions 
should file six copies thereof with the Secretary of 
the Commission, Securities and Exchange 
Commission, 500 North Capitol Street, Washington, 
D. C. 20549. Reference should be made to File No. 
SR-NSCC-80-36. 


Copies of the submission, with accompanying 
exhibits, and of all written comments will be 
available for public inspection at the Securities and 
Exchange Commission’s Public Reference Room, 
1100 L Street, N. W., Washington, D. C. Copies of the 
filing will also be available at the principal office of 
the above-mentioned self-regulatory organization. 


For the Commission by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17423/January 7, 198i 


ACCOUNTING SERIES 

Release No. 285/January 7, 1981 
Admin. Proc. File No. 3-5992 

In the Matter of 


LESTER WITTE & CO. 
JOHN P. SHEA 


OPINION AND ORDER PURSUANT TO RULE 2(e) OF 
THE COMMISSION’S RULES OF PRACTICE 


This Opinion and Order under Rule 2(e)(2)! of the 
Commission’s Rules of Practice [17 CFR 
201.2(e)(1)] arises out of the conduct of Lester Witte 
& Co. (“Lester Witte”) and John P. Shea (“Shea”) in 
connection with Lester Witte’s audit of the financial 
statements of J. B. Lippincott Co. (“Lippincott”) for 
the year ended December 31, 1977. These financial 
statements were included in the 1977 Annual Report 
on Form 10-K filed with the Commission by 
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Lippincott on March 31, 1978. 


Lester Witte is a partnership engaged in the practice 
of public accounting, with headquarters in Chicago, 
Illinois and offices in 17 other cities. It has a 
professional staff of about 250 of which about 50 are 
partners of the firm. Since it was founded in 1924, 
Lester Witte has provided a full range of accounting, 
tax and management advisory services. 


Shea is a certified public accountant and was the 
engagement partner with respect to the audits by 
Lester Witte of Lippincott’s 1969 through 1977 
financial statements. Shea is currently an Audit and 
Accounting Partner in Lester Witte’s New York office. 


Lester Witte and Shea have submitted Offers of 
Settlement, described below, which we _ have 
considered and determined to accept. In their Offers 
of Settlement, Lester Witte and Shea have waived 
institution of formal administrative proceedings 
under Rule 2(e)(1) and, without admitting or 
denying any of the findings or conclusions set forth 
herein, have consented to the issuance of this 
Opinion and Order. The facts with respect to this 
matter and the Commission’s views on the relevant 
accounting and auditing issues are set forth below. 


|. INTRODUCTION AND SUMMARY 


Lippincott, a Pennsylvania corporation with 
headquarters in Philadelphia, Pennsylvania, is the 
successor to a book publishing company founded in 
1792. Directly and through subsidiaries, Lippincott 
publishes and distributes books and other 
educational materials. Lippincott’s common stock 
was registered with the Commission pursuant to 
Section 12(g) of the Securities Exchange Act of 1934 
and was traded inthe over-the-counter markets until 
Lippincott’s merger with Harper & Row Publishers, 
Inc. (“Harper & Row”), on September 20, 1978. 





7Rule 2(e)(1) provides the following: 

The Commission may deny temporarily or perma- 
nently, the privilege of appearing or practicing before it 
in any way to any person who is found by the 
Commission after notice of and the opportunity for 
hearing in the matter (i) not to possess the requisite 
qualifications to represent others, or (ii) to be lacking 
in character or integrity or to have engaged in 
unethical or improper professional conduct, or (iii) 
to have willfully violated, or willfully aided and 
abetted the violation of any provision of the federal 
securities laws (15 U.S.C. 77a to 80b-20), or the 
rules and regulations thereunder. 
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Lippincott filed its Annual Report on Form 10-K for 
1977 with the Commission on March 31, 1978 
(“1977 Annual Report”). Lester Witte’s report, which 
contained its unqualified opinion that Lippincott’s 
1977 financial statements were presented fairly in 
conformity with generally accepted accounting 
principles, and a statement that its examination of 
the financial statements was made in accordance 
with generally accepted auditing standards, was 
included in the 1977 Annual Report. 


On March 22, 1978, a public announcement was 
made of a tentative agreement for the merger of 
Lippincott and Harper & Row to be accompolished 
through payment of $15.25 in cash or one share of 
Harper & Row common stock for each share of 
Lippincott common stock. On April 3, 1978, a 
registration statement on Form S-14 was filed with 
the Commission by Harper & Rowin connection with 
a proposed offer for all of Lippincott’s outstanding 
shares of common stock. Harper & Row’s 
registration statement also contained Lippincott’s 
1977 financial statements. 


In April 1978, Harper & Row’s auditors conducted a 
preacquisition review of Lippincott’s 1977 financial 
statements. This review resulted in the preparation 
of a report alleging significant misstatements in the 
financial statements. 


On May 3, 1978 Lippincott issued a press release 
stating that preliminary figures for the first quarter of 
1978 indicated a substantially larger loss than its 
operating loss of $855,000 for the first quarter of 
1977. |It was also stated in the release that, because 
of certain questions raised by Harper & Row, 
Lippincott and Harper & Row would be meeting 
again to determine if the merger offer price should 
be reduced. 


On May 12, 1978 Lippincott announced that: 1) 
substantial revisions of its 1977 financial 
statements would result in after tax losses in excess 
of $1,000,000 as compared with an after tax profit of 
$32,000, as previously reported; and 2) the terms of 
the offer from Harper & Row would be reduced. 


On June 15, 1978, a Current Report on Form 8-K was 
filed with the Commission which summarized the 
events since March 21, 1978 and which disclosed 
that: 1) Lippincott was experiencing substantial 
cash flow difficulties; and 2) as a result of the 
adjustments to its financial statements, Lippincott 
was in default of certain long term debt agreements 


Volume 21, No. 15, January 20, 1981 


with its creditors. 


Lippincott filed an amended 1977 Annual Report 
with the Commission on August 4, 1978 containing 
restated 1977 financial statements. The restated 
financial statements reflected a net loss of 
$1,876,000, as compared to the previously reported 
net income of $32,277. The amended annual report 
included a new report by Lester Witte which 
contained its qualified opinion with respect to 
Lippincott’s financial statements.? The restated 
1977 financial statements were included in an 
amended registration statement on Form S-14 filed 
with the Commission by Harper & Row on August 1, 
1978.d 


Adjustments were made in five major areas in the 
restatement of Lippincott’s financial statements: (1) 
writeoffs of deferred charges and manufacturing 
costs associated with one of Lippincott’s major 
suppliers in the amount of $609,000; (2) reduction 
in accounts receivable in the amount of $2,019,000; 
(3) additional inventory and accounts payable each 
in the amount of $414,000; (4) royalties payable and 
royalty advances associated with a new contract of 
$601,000 (current) and $1,997,000 (deferred); and 
(5) a write-off of royalty advances emanating froma 
science textbook program in the amount of 
$343,000. Not all of the adjustments had an effect 
upon Lippincott’s reported pre-tax loss of 
$3,724,000. There was also a $1,444,000 reduction 
of the pre-tax loss to reflect claims for the refund of 
income taxes paid in prior years. 


We have concluded that Lippincott’s 1977 financial 
statements, contained in the 1977 Annual Report as 
originally filed on March 31, 1977, were not 
prepared in accordance with generally accepted 
accounting principles and were therefore false and 





Lester Witte qualified its opinion by stating that “the 
viability of a major publishing program involving 
educational materials is uncertain. Initial sales in 
1977 were minimal. The aggregate assets stated at 
$2,000,000 as of December 31, 1977 in connection 
with the program may not be _ ultimately 
recoverable.” The qualification resulted from 


management’s reevaluation of this publishing 
program in July 1978. 
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misleading.? We have also concluded that the audit 
performed by Lester Witte on Lippincott’s 1977 
financial statements, was initially not conducted in 
accordance with generally accepted auditing 
standards. Lester Witte failed to obtain sufficient 
competent, evidential matter to afford a reasonable 
basis for its opinion, failed to complete certain 
critical audit procedures overlooked significant 
indicators that the financial statements contained 
possible misstatements, failed to properly plan and 
supervise the audit staff in the conduct of the 
engagement, and failed, in its “concurring partner” 
review to discover the deficiencies in the audit. 
Accordingly, we have concluded that Lester Witte’s 
report was misleading under the circumstances 
because it stated that (1) the audit was conducted in 
accordance with generally accepted auditing 
standards; and (2) that in the firm’s opinion, 
Lippincott’s original 1977 financial statements were 
fairly presented in accordance with generally 
accepted accounting principles, without a 
reasonable basis for such opinion. 


The Audit of the Original 1977 Financial Statements 


In late October 1977, Lester Witte commenced its 
audit field work by observing Lippincott’s physical 
inventory. Lester Witte assigned a supervisor and 
three staff accountants to the audit in addition to 
Shea, the engagement partner. In November and 
December 1977, the Lester Witte audit staff 
performed some audit work regarding inventory and 
accounts receivable. Beginning in early January 
1978, the audit staff began working full time on the 
engagement.’ 


However, until the end of Feburary 1978, Shea 
seldom rendered supervisory assistance to his audit 
staff. During this period of time, Shea devoted most 
of his time to matters involving other Lester Witte 
clients. Nevertheless, the staff worked under the 
direction of the supervisor assigned to the audit, who 
also did most of the planning of the engagement. 
Shea began spending more time on the Lippincott 
audit on February 27, 1978. On March 6, 1978, the 
Lester Witte “concurring partner’ assigned to the 
audit arrived to familiarize himself with Lippincott 
and the progress of the audit. 


On March 20, 1978, Shea had a meeting with 
Lippincott’s Treasurer and with the Comptroller of 
Harper & Row to discuss the progress of the audit. 
Both exerted pressure on Shea to have the audit 
completed by March 31. Shea indicated to them that 
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the audit should be finished by that date. Following 
the meeting, Shea instructed the audit staff to 
conclude work on the inventory and resume their 
work on accounts receivable. 


On March 20, 1978, a draft of the 1977 financial 
statements, reporting net income of $56,277, was 
prepared by Lippincott and provided to various 
outside parties. The draft financial statements were 
subsequently revised to report net income of 
$32,277, correcting an error detected by the Lester 
Witte audit staff.® 


When the Lester Witte “concurring partner” returned 
again on March 21 and 22 to begin his review of the 
audit, he was upset to find that few areas of the audit 
were ready for his review. He agreed to return to 
complete his review when ali audit work was 
completed and had been reviewed by Shea. 


On March 27, 1978, the Lester Witte report to 
accompany Lippincott’s 1977 financial statements 
was signed by Shea, despite the fact that the 
accounts receivable audit work had not been 
completed at that time and was not completed until 
Lester Witte’s audit of the revised 1977 financial 
statements. 


The concurring partner returned on March 30 to 
complete his review of the audit, at which time Shea 





30n November 4, 1980, the United States District 
Court for the District of Columbia entered 
Judgments of Permanent Injunction enjoining 
Charles W. Petersen, formerly the Executive Vice- 
President of Lippincott, and Joseph F. X. Gillin, 
formerly the Treasurer of Lippincott, from violating 
the annual and other periodic reporting provisions of 
the Exchange Act in an action instituted by the 
Commission. The defendants consented to entry of 
the judgments without admitting or denying the 
allegations contained in the Commission’s 
Complaint. See Litigation Release No. 
9227/November 4, 1980. 


‘Very little time was devoted to accounts receivable, 
where the major audit problems occurred, until the 
later part of March 1978. 


‘Summary data from the unaudited income 
statement was included ina press release issued by 
Lippincott on March 22, 1978. 
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misrepresented to the concurring partner that he 
had reviewed all the audit workpapers and that all 
audit work had been completed. 


Audit Deficiencies 


The Commission investigation has revealed 
numerous, serious deficiencies in Lester Witte’s 
audit of Lippincott’s 1977 financial statements, as 
Originally filed, as set forth below. 


Planning and Supervision 


Section 310 of SAS No. 1 requires that audit work be 
adequately planned and properly supervised. In 
certain material respects, Lester Witte’s audit of the 
1977 financial statements was not adequately 
planned and the audit staff was not properly 
supervised. Shea largely relegated his responsibility 
for such planning and supervision to the audit 
supervisor, who did not adequately execute such an 
important responsibility. An indication of this lack of 
supervision and planning is the incomplete and 
disorganized condition of certain audit workpapers, 
including a lack of cross references, proper 


documentation and unnumbered, undated and 
uninitialled workpapers. Further, as set forth below, 
the limited amount of time devoted to particularly 


important audit areas, such as accounts receivable, 
further demonstrates a lack of proper planning and 
supervision.® 


Audit Work Performed on Accounts Related to 
Boston Educational Research Company, Inc. 


Excess Manufacturing Costs 


Since 1971, Lippincott had published and 
distributed a series of educational textbooks, 
created by Boston Educational Research, Inc. 
(“BER”) for young children, pursuant to a contract 
under which Lippincott had the exclusive rights for 
publication and distribution. On December 22, 
1977, Lippincott entered into a new contract with 
BER, which estabisihed a new contractual 
relationship, parts of which were effective on 
January 1, 1978, whereby Lippincott guaranteed a 
minimum payment to BER for a certain period of 
years. From 1971 through 1977, payments by 
Lippincott to BER, representing excess 
manufacturing costs and advances resulting from 
certain arrangements between BER and Lippincott, 
accumulated on Lippincott’s books as a 
miscellaneous account receivable. 
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Through a letter agreement, which was annexed to 
and made an exhibit to the new contract, BER’s total 
debt to Lippincott was reduced to $69,698.28. 
Lippincott failed to reflect this agreed balance in its 
books and records, and as a result, Lippincott 
improperly failed to write off approximately 
$387,000 to reduce its recorded account receivable 
to the agreed balance. 


Lester Witte did not properly audit Lippincott’s 
records related to the BER accounts in that it failed to 
review the new BER contract even though the new 
contract represented a major revision of the 
contractual relationship between Lippincott and 
BER, a significant and important supplier. During 
the audit Lester Witte’s audit staff and Shea knew 
that the new contract with BER had been executed. 
The audit supervisor received a copy of the new 
contract, but failed to read it because he was told by 
the Treasurer and the Assistant Treasurer that it 
would relate only to Lippincott’s 1978 financial 
results. At the very least, the Lester Witte audit staff 
should have read the contract prior to issuing the 
audit report to determine if a disclosure as to a 
“subsequent event” was required. 


Lester Witte also failed to audit the various BER 
related accounts which reflected excess man- 
ufacturing costs. An audit of these accounts, 
with regard to the question of the future realization of 
these assets by Lippincott, should have led Lester 
Witte to question the balances in such accounts, and 
recommend appropriate adjustments. 


Matching Plan Costs 


In 1972, in order to promote the sales of BER’s 
books, Lippincott instituted a promotional program 
known as the BER “Matching Plan” whereby any 
school or school district which purchased a quantity 
of books would receive one half of the order free of 
charge. The costs of this program, which ended in 
1975, were to be amortized over future years. By the 
end of 1977, although the series was expected to be 
discontinued in 1978, $222,705.34 of the costs of 
the program continued to be carried as an asset on 
Lippincott’s books and records. 





®Neither time budgets nor records of time devoted to 
particular audit areas were kept by the audit 
supervisor or Shea. 
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Lester Witte had knowledge of the unamortized 
“Matching Plan” costs and knew that they had been 
carried on Lippincott’s books and records for several 
years. The audit supervisor knew that the matching 
plan costs had been incurred and capitalized in prior 
years and expensed on a periodic basis. He also 
knew that more than one account had inadvertently 
been established to carry these costs, and that the 
one remaining account had a balance of 
$222,705.34 as of the end of 1977. The supervisor 
also knew that this account had had a constant 
balance of $290,015.76 from the time the program 
ended in 1975 until September, 1977, and that the 
series was being replaced by a new revised edition in 
1978. 


Lester Witte should have realized that the 
amortization of the deferred costs should have been 
substantially completed by the end of 1977. No audit 
work was documented in Lester Witte’s workpapers 
which tested the continued value of the deferred 
costs to Lippincott and the probability that all of the 
remaining deferred costs would be amortizable 
against future expected sales. A proper audit of thi 
account should have caused Lester Witte to 
recommend that the balance in the account be 
written off as of December 31, 1977. 


Internal Accounting Controls 


Section 320 of Statement on Auditing Standards 
(“SAS”) No. 1 requires that a proper study and 
evaluation be made by an auditor of the existing 
internal accounting controls of a client as part of the 
auditor’s determination of the nature and extent of 
the tests to be performed during the audit of the 
client. In conjunction with the internal control 
review, SAS No. 3 requires a proper evaluation of the 
internal controls in the data processing area and a 
consideration of the effects of weaknesses in such 
controls on the client’s system of internal accounting 
control. 


During the latter part of 1977, Lester Witte began 
variouS management advisory services 
engagements. Some of the engagements were 
terminated by Lippincott prior to completion. 
However, an engagement that included a review of 
Lippincott’s internal checks and controls as they 
related to the company’s organizational structure 
and systems and procedures, was completed. Lester 
Witte’s reports to Lippincott expressed generally 
negative findings.’ Those jindings should have 
alerted the auditors that Lippincott’s system of 
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internal accounting controls may have been in- 
adequate and that there have been an effect on 
Lippincott’s financial statements. 


Lippincott’s internal controls were not adequately 
evaluated or tested in certain areas by Lester Witte at 
any time during the course of the audit of the original 
1977 financial statements. Certain Lester Witte 
workpapers reflect significant reliance on the 
internal accounting controls of Lippincott during 
various audit tests, but fail to document whether 
such controls were actually functioning. 


Failure to Detect Errors 


Lester Witte and Shea did not comply with the 
requirements of SAS No. 16 in that they failed to 
adequately search for material errors and 
irregularities in the original 1977 financial 
statements of Lippincott while being aware, or in the 
position where they should have been aware, of 
circumstances indicating the possible existence of 
such matters. During the course of the audit, Lester 
Witte and Shea knew, or should have known, of the 
following circumstances which should have led 
Lester Witte and Shea to conclude that additional 
audit tests were required: (1) poor results of the 
accounts receivable confirmation process; (2) 
unreconciled differences between the accounts 
receivable control account and the detail accounts; 
(3) knowledge of the deficiencies in the internal 
accounting control of Lippincott as documented in 
the three volume management consulting study 
performed by Lester Witte for Lippincott in 1977; (4) 





7In October and November 1977, Lester Witte issued 
reports bringing to the attention of Lippincott 
“significant” problems with the company’s 
organizational structure and internal systems and 
procedures. According to the Lester Witte report, the 
problem areas identified went “beyond normal 
auditor’s internal checks and controls” and would 
“continue to adversely impact the operations of the 
Company if left unattended.” The reports stated 
several findings, including: (1) adequate internal 
checks and controls were not present in many of the 
major systems and procedures of the company; (2) 
many computer reports were inaccurate; (3) most of 
the accounting department procedures were 
manual and outdated; and (4) computer generated 
reports were not thoroughly checked by the data 
processing department. 
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knowledge of problems in the data processing 
department of Lippincott; (5) the credit 
department's inability to efficiently and effectively 
handle the backlog of customer complaints (this was 
one of the findings which Lester Witte made in its 
study of Lippincott’s internal controls and 
procedures); and (6) Shea’s awareness that a new 
BER contract had been signed, but not reflected in 
Lippincott’s financial statements, coupled with his 
difficulties encountered in obtaining a copy of the 
new contract from Lippincott’s management. 


Accounts Receivable 


The audit of Lippincott’s accounts receivable was 
materially deficient. Among the deficiencies in 
Lester Witte’s audit was the failure to complete its 
audit work in this area. Although Shea signed the 
audit report, he failed to review the accounts 
receivable workpapers. The audit of accounts 
receivable was also deficient in the following 
respects: 


Accounts Receivable Confirmations 


When the accounts receivable confirmation process 
began in mid-January 1978, with a year end cut-off, 
the Lester Witte auditors agreed not to send 
confirmations to 48 of 599 Lippincott customers 
whose accounts were selected for confirmation due 
to, among other things, Lippincott’s classification of 
some of them as “problem” accounts.® However, the 
workpapers do not set forth the rationale for 
concluding that there was not a scope limitation.’ 


The results of the confirmation process were poor 
with a response of less than 30%. Only 41 replies 
(7.5%) to the 551 total confirmations which were 
sent, acknowledged that the account balance was 
correct. In 119 replies (21.6%), the customers 
indicated that the balances were incorrect. The 
Commission is unable to determine how many of the 
replies which indicated incorrect balances were the 
subject of other audit procedures since the 
confirmation statistic workpapers were not 
completed by Lester Witte. In addition, Lester Witte 
did not send second confirmation requests and did 
not complete alternative audit procedures which 
were required when the attempt to obtain positive 
confirmation of account balances proved 
unsuccessful. Appropriate followup of the 
differences indicated by the confirmation process 
might have resulted in write-offs of the balances in 
the accounts which were the subject of substantial 
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write-offs during the audit of the revised 1977 
financial statements by Lester Witte. 


Accounts Receivable Reconciliation 


During the months of February and March 1978, 
members of Lippincott’s management and 
accounting staff attempted to reconcile the balance 
in the accounts receivable general ledger with the 
balances in the detail accounts. After making 11 
adjusting journal entries to the general ledger and 
identifying 35 individual reconciling items to the 
detail control accounts, Lippincott presented the 
reconciliation to Lester Witte with a $79,713 
unidentified difference between the control and the 
detail accounts. 


Lester Witte performed minimal substantive audit 
work on the reconciliation. The amount shown inthe 
general ledger, which was unsupported by detail 
accounts to the extent of $79,713, was accepted by 
Lester Witte and carried forward to the financial 
statements. Had Lester Witte properly audited the 
reconciliation, they would have discovered 
additional, unsupportable, reconciling items with 
respect to two accounts, which had been added to 
the detail control accounts, in the aggregate amount 





“Problem” or “P” accounts were specifically 
identified by Lippincott’s accounting staff for the 
purpose of preventing the issuance of monthly 
statements to customers who had registered a 
complaint or question concerning their accounts. In 
May and June of 1978, 25,000 “P” accounts existed, 
of which 14,000 had balances. Most of the balances 
were relatively small. Among those accounts were: 
1) duplicate accounts for the same customer; 2) 
accounts for which a customer had already paid; 3) 
accounts to which cash payments made by a 
customer were erroneously or incorrectly applied; 
and 4) accounts involving disputes over returned 
items, discounts and other matters. Often, after a 
problem with a “P” account had been solved, 
inadvertently, the “P” designation was not removed. 
As a result of the large number of questionable “P” 
accounts, the reserve for uncollectible accounts was 
increased in the amount of $100,000 by Lippincott 
in its revised 1977 financial statements as filed in 
August 1978. 


9A determination by an auditor that his audit scope 


has been limited requires the accountant to disclaim 
or qualify his opinion on the financial statements. 
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of $356,937 and which, together with the $79,713 
shortage in the detail accounts, would have 
indicated that the general ledger was overstated by 
approximately $439,650. Further investigation of 
this difference may have led to the discovery of a 
1976 reconciling item which would have resulted in 
an increase to the detail control accounts of 
approximately $441,220 and a realization by both 
Lippincott and Lester Witte that the material 
difference which existed between the general ledger 
and the detailed control accounts could be 
substantially reconciled. 


Lester Witte should have totalled the detail ledger 
cards and matched the total with the control totals. 
When th 's step was performed in June of 1978, it was 
discovered that the ledger cards in the accounts 
receivable system did not add up to the total on the 
detail control card, due to the removal of ledger 
cards representing accounts which were deemed to 
be uncollectible, but which were not reflected as 
such in the general ledger. The discovery of this 
condition by Lester Witte should have resulted in an 
adjustment reducing the accounts receivable 
general ledger account by about $109,000. 


XX-YY Accounts Receivable 


Lippincott’s “XX-YY” account system was designed 
to handle numerous small orders from customers 
for individual books accompanied by cash 
payments. Serious problems, involving overstated 
balances of accounts receivable, developed in this 
system from its inception in 1975 through 1977 and 
early 1978. 


The supervisor of the Lester Witte audit knew about 
the problems with the “XX-YY” account system. 
Nevertheless, he failed to complete the audit steps 
necessary to satisfy himself of the validity of the 
balances contained in the “XX-YY” account. A proper 
analysis by Lester Witte of these accounts receivable 
would have resulted in the discovery that the 
balances were overstated. Accordingly, they should 
have recommended a reduction in the accounts 
receivable general ledger account of about 
$183,000. 


Consignment Accounts Receivable 
The Lester Witte auditors should have been aware 
from their confirmation process and other audit 


procedures that significant differences existed 
between Lippincott’s records and those of certain 
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consignment customers. Followup on confirmations 
and testing of the client’s reconciliations would have 
revealed substantial invalid sales (and resulting 
accounts receivable) recorded on the books of 
Lippincott, in three specific accounts in the 
aggregate amounts of $442,000, $194,000 and 
$38,000. Incorrect balances in Lippincott’s 
consignment accounts receivable were caused, in 
part, by the following practices of Lippincott: (1) 
incorrect recording of sales; (2) duplicate recording 
of sales invoices; and (3) the failure to record credit 
memos. The resultant overstatement of accounts 
receivable and revenues was approximately 
$674,000. 


Failure to Complete Audit 


Lester Witte’s audit was incomplete in that Lester 
Witte failed to make an adequate evaluation of 
Lippincott’s internal control, to read the BER 
contract, and to perform adequate audit procedures 
in the accounts receivable area. At the time that 
Shea signed Lester Witte’s audit report on March 27, 
1978, he should have been aware that the audit was 
incomplete. 


Improper Date of the Audit Report 


Lester Witte’s audit report is dated March 27, 1978. 
The date on an audit report generally represents the 
date of the completion of the field work on the audit. 
However, as previously described, as of March 27, 
the audit was incomplete. The accounts receivable 
field work had not been completed. Further, a 
substantial amount of additional audit work was 
done by the Lester Witte audit staff on March 27, 28, 
29 and 30, 1978 and by the audit supervisor on 
March 31, April 4 and 5, 1978. 


Shea knew or should have known that the report 
which he signed was improperly dated. Even if Shea 
did not know whether or not the audit was 
completed, he could have ascertained this 
information. 


Lester Witte and Shea failed to comply with Section 
530 of SAS 1 by improperly dating the audit report 
prior to the time the field work was completed. 


Reliance on Unverified Statements of Management 
The Lester Witte auditors unduly relied on the 


representations of Lippincott’s management with 
respect to matters of major significance in the audit. 
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In this regard, Shea accepted a statement made to 
him by Lippincott’s Treasurer that the December 
1977 BER contract would affect only the 1978 
financial statements. Shea also accepted a 
representation from Lippincott’s management that 
there were no problems in the receivables. Had Shea 
read the BER contract and reviewed the accounts 
receivable workpapers, it is probable that existing 
misstatements in such areas would have been 
discovered. 


SAS No. 19 states that “representations from 
management are part of the evidential matter the 
independent auditor obtains, but they are not a 
substitute for the application of those auditing 
procedures necessary to afford a reasonable basis 
for his opinion on the financial statements.” In this 
case, Lester Witte and Shea did not perform the 
necessary audit procedures to confirm the 
representations of management. 


Lester Witte’s Concurring Partner Review 


Lester Witte had a program for the review of certain 
engagements by a “concurring” or independent 
partner. The program required the reviewer to 
evaluate: 1) the technical conformity of the financial 
statements with generally accepted accounting 


principles; 2) the technical compliance of the audit 
work with generally accepted auditing standards; 
and 3) the overall appearance of the audit report and 
financial statements. In making this evaluation, the 


reviewer was required to read significant 
workpapers, the engagement letter, other 
correspondence and the financial statements. Upon 
completion of this evaluation, the reviewer was to 
approve or disapprove of the form and content of the 
auditor's report and the financial statements. 


A concurring partner review was made of the audit of 
Lippincott’s 1977 financial statements by a partner 
from Lester Witte’s headquarters office in Chicago. 
The Commission believes that his review was 
inadequate. It failed to discover that the Lippincott 
audit engagement had not been conducted in 
accordance with generally accepted auditing 
standards. 


In many areas of the review of Lippincott’s 1977 
financial statements, the concurring partner did not 
pursue noted or obvious deficiencies which, if 
pursued, should have led to a timely conclusion that 
the audit had not been conducted in accordance 
with generally accepted auditing standards and that 
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the financial statements did not fairly present the 
financial condition or operating results of Lippincott 
in accordance with generally accepted accounting 
principles. Other questionable circumstances 
should have alerted the concurring partner that 
there were potential problems with the audit. Among 
these circumstances was the incomplete and 
disorganized condition of the workpapers and an 
absence of documentation such as time budgets 
and other records reflecting the number of hours 
devoted or intended to be devoted to particular areas 
of the audit. For example, although the concurring 
partner noticed that several of the workpapers 
contained unexplained tick marks, and were neither 
numbered, dated nor initialed (which is required by 
Lester Witte’s standard audit procedures), he failed 
to conduct more than a brief, cursory review of a 
small portion of the workpapers and failed to inquire 
about these problems. 


Although the concurring partner considered 
accounts receivable and inventory the most 
important asset accounts of Lippicott, he reviewed 
only a few accounts receivable workpapers and 
istead relied on conversations with Shea as to the 
adequacy of the work performed. The concurring 
partner also relied on other representations by Shea 
concerning the adequacy of the audit program and 
the internal accounting control review. 


The Commission believes that the manner in which 
the concurring partner conducted his review was 
inadequate to fulfill the purposes for which it was 
intended, that is, to ensure that the quality of the 
work performed during the audit was consistent with 
the standards of the accounting profession. In the 
Commission’s opinion, the failure of the concurring 
partner to conduct an effective review can be 
attributed in part to the inadequacy of Lester Witte’s 
concurring partner review program. Furthermore, 
the effectivenss of the concurring partner review was 
impaired by the lack of sufficient supporting 
memoranda prepared as part of the audit, such as 
planning memoranda, memoranda of client 
conferences and closing memoranda. There was no 
firm policy requiring the preparation of such 
memoranda. 


Il. FINDINGS AND CONCLUSION 
As described above, Lester Witte’s and Shea’s failure 
to conduct the audit of Lippincott’s original 1977 


financial statements in accordance with generally 
accepted auditing standards contributed to the 
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publication, dissemination and filing with the 
Commission of false and misleading financial 
statements. 


At the end of 1977 Lippincott was in a unique 
situation. Lippincott was involved in serious merger 
negotiations, the outcome of which was partially 
dependent upon Lippincott’s financial condition. 
Furthermore, Lippincott’s relationship with its two 
principal lendors had drastically deteriorated in 
recent months because of Lippincott’s inability to 
generate sufficient income or cash flow to reduce 
the amount of its debt. Due to these circumstances, 
Lester Witte should have been especially mindful of 
its duty to exercise due professional care in its audit 
of Lippincott’s financial statements. 


Lester Witte’s knowledge of Lippincott’s inadequate 
system of internal accounting controls, its financial 
condition and the merger discussions, should have 
alerted its auditors to the strong possibility of errors 
and irregularities in Lippincott’s financial 
statements. Moreover, the auditors’ knowledge of 
the existence of a new contract between Lippincott 
and a company which was entirely dependent on 
Lippincott’s business for its survival, and of 
significant problems in conducting certain audit 
procedures and tests of Lippincott’s records, should 
have led to an extension of the audit scope and 
procedures. 


Lester Witte’s and Shea’s failure to recognize the 
nature of the Lippincott-BER relationship, the 
potential problems associated with important 
transactions occurring near year-end, as well as 
their willingness to accept management’s 
representations without proper substantive testing 
were major factors contributing to the failure of the 
audit of Lippincott’s original 1977 financial 
statements to reveal material inaccuracies. 


Conduct of Shea 


As the engagement partner on the Lippincott audit, 
Shea bears responsibility for the audit deficiencies 
which occurred. Because of his participation in 
audits and other services for Lippincott over a period 
of years, Shea was in a position to know of the 
inadequacies in Lippincott’s internal accounting 
controls, including the electronic data processing 
system, the nature of the BER transactions, and the 
recurring problems which Lippincott had had with 
accounts receivable. 
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Shea generally failed to adequately supervise the 
audit and to ensure that all significant auditing 
problems were perceived and properly resolved. In 
this regard, he was aware of the new BER contract 
but failed to read it; he was aware of extensive 
internal control problems, but failed to give 
appropriate consideration to such deficiencies in 
planning and conducting the examination; he was 
aware of problems in the accounts receivable area 
but failed to complete his review of the accounts 
receivable workpapers; and he was aware of the 
critical negotiations with Harper & Row and other 
matters, but failed to exercise sufficient professional 
skepticism in his acceptance of management's 
representations. 


Conduct of Lester Witte 


Under the circumstances of this case, Lester Witte 
bears responsibility for the deficient audit. The 
Commission has stated on a number of occasions 
that the fact that a firm of public accountants 
permits a report or certificate to be executed in its 
name will be a factor in deciding whether to take 
action against the firm for the conduct of its partners 
and employees or for the deficiencies in the audit.'° 
At a minimum, the Commission expects each firm 
practicing before it to adopt, implement and 
maintain a thorough system of quality control 
policies and procedures to provide it with reasonable 
assurance that it is conforming with generally 
accepted auditing standards in its audit 
engagements; to ensure that its auditors are 
supervised adequately; and to review periodically its 
entire auditing process to see that it functions 
effectively.!! 


Lester Witte’s audit of Lippincott’s 1977 financial 
statements, as filed with the Commission on March 
31, 1978, evidences a failure to meet these 
minimum standards. Lester Witte failed to ensure 
that the audit was adequately planned and 
supervised. The auditing and quality control 





10See Barrow, Wade, Guthrie & Co., A.S.R. No. 67 
(April 18, 1949). 


We read the professional literature as requiring at 
least this much. See AICPA Statement on Auditing 
Standards Nos. 4 and 25; Statement on Quality 
Control Standards No. 1. 
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standards of the American Institute of Certified 
Public Accountants do not expressly require a 
concurring partner review program as such, inorder 
for a firm to meet its obligation to provide for 
required supervision. Although Lester Witte had 
adopted such a program, in this case, the program 
failed to achieve its intended goal. The concurring 
partner was not given adequate guidance 
concerning the nature and scope of his review; and 
firm procedures did not require audit documenta- 
tion which would have facilitated the review. 


Under the circumstances of this case, the 
Commission regards a deficient audit as the 
responsibility of the firm as well as the partner in 
charge. Therefore, based upon the foregoing, we find 
that Lester Witte and Shea both have engaged in 
improper professional conduct. 


Il. OFFERS OF SETTLEMENT 
Lester Witte 


In its Offer of Settlement, Lester Witte has agreed to 
undergo reviews of the manner in which it conducts 
its audit practice with respect to clients whose 
financial statements reported upon by Lester Witte 
are filed with the Commission or whose securities 
are listed on a stock exchange or traded in the over- 
the-counter market. These reviews will be 
administered and conducted under the standards of 
the Peer Review Committee of the SEC Practice 
Section of the Division for CPA Firms of the American 
Institute of Certified Public Accountants. The 
persons conducting the reviews will be acceptable to 
both Lester Witte and the staff of the Commission. 
The reviewers’ expenses will be borne by Lester 
Witte. The nature and scope of these reviews are 
outlined in a letter attached to the Offer of 
Settlement. Lester Witte has further agreed to 
implement any reasonable recommendations of the 
reviewers regarding Lester Witte’s audit practice and 
procedures, including recommendations relating to 
its quality control policies and procedures. 


Notwithstanding the recommendations of the 
reviewers, Lester Witte has further agreed to adopt, 
implement and maintain additional quality control 
policies and procedures which are designed to 
provide reasonable assurances that Lester Witte will 
comply with professional standards with respect to 
audits of financial statements to be included in 
filings with the Commission and to avoid recurrence 
of the matters set forth in this Opinion and Order. 
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In considering Lester Witte’s Offer of Settlement, we 
recognize that Lester Witte has not previously been 
the subject of any disciplinary or enforcement 
proceedings brought by the Commission. 


Shea 


Shea has submitted an Offer of Settlement in which 
he consents to the issuance of this Opinion and 
Order suspending him from appearing or practicing 
before the Commission for one year from the date of 
entry of this Opinion and Order. As part of this 
suspension, Shea is prohibited from participating in 
any manner in Lester Witte’s professional practice 
with respect to clients whose financial statements 
are reported upon by Lester Witte and filed with the 
Commission or whose securities are listed on a stock 
exchange or are traded in the over-the-counter 
market. 


In considering the acceptance of his Offer of 
Settlement the Commission notes that Shea has not 
previously been the subject of any disciplinary or 
enforcement proceedings brought by the 
Commission. 


IV. ORDER 


In view of the foregoing, the Commission deems it 
appropriate and in the public interest that 
administrative proceedings pursuant to Rule 2(e) of 
its Rules of Practice be instituted and that the offers 
of settlement of Lester Witte and Shea be accepted. 


Accordingly, 


IT IS ORDERED that proceedings pursuant to Rule 
2(e) of the Commission’s Rules of Practice be, and 
they hereby are, instituted. 


IT 1S FURTHER ORDERED THAT, 
(1) Lester Witte is hereby censured; 


(2) Lester Witte adopt, implement and maintain 
additional quality control policies and procedures, 
designed to provide reasonable assurances that 
Lester Witte will conduct audits of financial 
statements, to be contained in filings with the 
Commission, in accordance with generally accepted 
auditing standards, and to avoid the recurrence of 
the matters set forth in this Opinion and Order; 


(3) A review be made, within one year of the date of 
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this Opinion and Order, of the manner in which 
Lester Witte conducts its audit practice with respect 
to clients whose financial statements are reported 
upon by Lester Witte, and filed with the Commission 
or whose securities are listed on a stock exchange or 
are traded in the over-the-counter market; 


(a) this review will be administered and conducted 
under the standards of the Peer Review Committee 
of the SEC Practice Section of the Division for CPA 
Firms of the American Institute of Certified Public 
Accountants; the persons conducting the review will 
be acceptable to both Lester Witte and the staff of the 
Commission; the compensation and expenses of the 
reviewers will be borne by Lester Witte; 


(b) the joint understanding of the Commission and 
Lester Witte concerning this review is outlined in a 
letter addressed to the Commission, contained in 
Lester Witte’s Offer of Settlement and which is 
marked as Annex A; and 


(c) Lester Witte shall promptly take all steps 
reasonably necessary and appropriate to implement 
any reasonable recommendations which the 
reviewers may make with respect to the manner in 
which such audit practice is conducted; 


(4) Within three (3) years of the completion of the 
review described in paragraph (3) above, Lester 
Witte will undergo another review of its SEC audit 
practice, in the same manner as set forth in 
paragraph (3) above, to determine, among other 
matters, whether Lester Witte has adopted and 
implemented the previous recommendations of the 
reviewers; 


(5) The results of the reviews described in para- 
graphs (3) and (4) above, will be reported to the 
Commission and Lester Witte. The contents of the 
reviews, the working papers, files and other 
documentation (except the reports, comment letters 
and responses thereto, prepared pursuant to the 
Standards and guidelines of the Peer Review 
Committee), and the deliberations of the Peer 
Review Committee, will be held confidential, except 
from Lester Witte and the Commission, to the extent 
permitted by law; 


(6) Shea is hereby suspended from appearing or 
practicing as an accountant before the Commission 
for one (1) year from the date of entry of this Opinion 
and Order; as part of such suspension, Shea is 
prohibited from participating in any manner in 
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Lester Witte’s professional practice with respect to 
client whose financial statements are reported 
upon by Lester Witte and filed with the Commission 
or whose securities are listed on a stock exchange or 
are traded in the over-the-counter market; and 


(7) The Commission retains jurisdiction of this 
proceeding. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17424/January 7, 1981 


INTERPRETIVE RELEASE CONCERNING DISTRIBU- 
TION OF PROXY MATERIALS TO BENEFICIAL 
SHAREOWNERS 


ACTION: Interpretation of rules. 


SUMMARY: The Securities and Exchange 
Commission today authorized the Division of 
Corporation Finance (1) to remind issuers of their 
obligations with respect to the distribution of proxy 
materials to the beneficial shareowners of securities 
held in the name of a broker-dealer (“street name”), 
bank or other nominee and the distribution of annual 
reports to security holders, and (2) to remind 
brokers of their obligations to respond to issuer 
inquiries concerning the beneficial owners of the 
issuer's securities and to forward promptly proxy 
and other material to such beneficial owners. This 
information is being published because of serious 
concerns regarding compliance with these aspects 
of the proxy rules. 


DATE: January 7, 1981 


FOR FURTHER INFORMATION CONTACT: Gregory 
H. Mathews, (202) 272-2589, Division of 
Corporation Finance, Securities and Exchange 
Commission, Washington, D.C. 20549. 


SUPPLEMENTARY INFORMATION: In September 


1980, the Commission authorized publication of the 
Staff Report on Corporate Accountability (‘Staff 
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Report”)! in which the staff of the Division of 
Corporation Finance addresses a number of issues 
relating to the operation of Regulation 14A (the 
“proxy rules”), including the process by which 
issuers Communicate with beneficial owners of 
securities registered in street or other nominee 
name. With respect to the dissemination of proxy 
materials to beneficial shareowners, the Staff Report 
found, among other things, that many issuers fail to 
comply with Rule 14a-3(d).? 


Rule 14a-3(d) requires that if an issuer knows that 
voting securities are held of record by a broker, 
dealer, bank, voting trustee, or a nominee of such 
person, the issuer shall inquire of such 
intermediaries to determine whether other persons 
beneficially own such securities, and, if so, the 
number of copies of the proxy, annual report to 
security holders and other soliciting material 
needed by the intermediary in order to supply such 
material to all beneficial owners. Customarily, this 
inquiry is made by means of a “search card.” If 
certain of the issuer’s securities are registered inthe 
name of a clearing agency or depository, and 
thereafter to its participants who hold securities on 
behalf of beneficial owners.* Issuers must make the 
Rule 14a-3(d) inquiry at least ten days before the 
record date for the meeting of security holders.’ 


As noted earlier, it has come to the Division’s 
attention that many issuers are not making the 
inquiry required by Rule 14a-3(d). Nearly 30 percent 
of all equity securities are now registered in street or 
other nominee name,° and it is expected that such 
registration will continue to grow. The efficacy of 
street and other nominee registration is beyond 
dispute. However, any practice which may delay or 
prevent receipt of proxy materials by beneficial 
shareowners is inconsistent with Section 14(a) of the 
Securities Exchange Act of 1934 (“Exchange Act”), 
which is designed to assure fair corporate suffrage.® 
The Division, therefore, reminds issuers of their 
obligation to make the inquiry required by Rule 14a- 
3(d). 


Rule 14a-3(d) not only assures that issuers make 
timely distribution of proxy material to all beneficial 
shareowners, but also assists issuers in obtaining 
necessary quorums and votes. Asa practical matter, 
non-compliance with Rule 14a-3(d) can make it 
impossibie for broker-dealers to vote the 
uninstructed proxies of their customers pursuant to 
the rules of the New York Stock Exchange’ and the 
American Stock Exchange.® Ultimately, it may be 
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difficult or impossible to obtain a quorum for the 
meeting of security holders or to generate the votes 
needed to act on important matters to be considered 
at the meeting if beneficial owners do not receive 
proxy materials. 


A companion rule to Rule 14a-3(d) ir Rule 14b-1, 
which requires a broker registered pursuant to 
Section 15 of the Exchange Act, to“(a) respond toan 
inquiry made in accordance with Rule 14a-3(d)... by 
promptly indicating, by means of a search card or 
otherwise, the approximate number of its 





‘Division of Corporation Finance, Securities and 
Exchange Commission, Printed for the use of the 
Senate Committee on Banking, Housing and Urban 
Affairs, 96th Cong. 2d Sess. (September 4, 1980). 


2Adoption of Rule 14a-3(d) was announced in 
Securities Exchange Act Release No. 11617 (August 
25, 1975), 40 FR 42219. Amendments of Rule 14a- 
3(d) were announced in Securities Exchange Act 
Release No. 13719 (July 5, 1977), 42 FR 35953. 


3Securities Exchange Act Rule 17Ad-8 requires 
registered clearing agencies to provide issuers, 
upon request, with a list of their participants’ 
respective positions in the issuer’s securities. See 
Securities Exchange Act Release No. 16443 
(December 20, 1979), 44 FR 76774. 


“Rather than waiting until ten days before the record 
date to commence the inquiry, issuers are urgedina 
proxy solicitation manual jointly prepared by the 
American Society of Corporate Secretaries, the New 
York Stock Exchange, American Stock Exchange, 
National Association of Securities Dealers and the 
Securities Industry Association, to inquire “as far in 
advance of the record date as possible.” Manual for 
Proxy Solicitation of Stock in Broker, Bank and Other 
Nominee Name 1 (1978). 


5New York Stock Exchange, 1975 Shareownership 
20 (1975). 


H.R. No. 1383, 73d Cong. 2d Sess. 13 (1934). 


7Rule 452 CCH New York Stock Exchange Guide 
para. 2452. 


8Rule 756 CCH American Stock Exchange Guide 
para. 9528. 
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customers who are beneficial owners of the issuer’s 
securities ..., and (b) upon receipt of the proxy, other 
proxy soliciting material, and/or annual report to 
security holders and of assurance ' that its reason- 
able expenses shall be paid by the issuer, forward 
such materials promptly to such customers.”? 
Accordingly, the Division reminds brokers of their 
obligations pursuant to this rule quickly to respond 
to issuers’ search cards and to send out proxy and 
other materials. 


The Division also reminds issuers of their obligation 
to comply with Rule 14a-3(b). Rule 14a-3(b) 
provides that when an issuer’s solicitation relates to 
a meeting at which directors are to be elected, the 
proxy statement furnished to shareholders must be 
accompanies or preceded by an annual report to 
security holders. The staff has received information 
indicating that in some instances annual reports 
have been furnished to beneficial owners after the 
proxy statement has been distributed. In view of the 
requirement of the rule, the Division notes that it is 
inappropriate for issuers to mail proxy statements to 
security hoiders prior to mailing annual reports. 


The staff will continue to monitor the operation of 
Rule 14a-3(d) and Rule 14a-3(b) and, if necessary, 
will make further recommendations, including 
enforcement recommendations where appropriate, 
to the Commission as necessary in order to achieve 
the purposes for which these rules were adopted. 


Accordingly, 17 CFR Part 241 is amended by adding 
this release thereto. 


By the Commission. 


George A. Fitzsimmons 
Secretary 








%Adoption of Rule 14b-1 was announced in 
Securities Exchange Act Release No. 13719 (July 5, 
1977), 42 FR 35953. 


1268/SEC DOCKET 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 17425/January 7, 1981 


In the Matter of 


UNITED STATES FILTER CORPCRATION 
522 Fifth Avenue 
New York, New York 10036 


ORDER INSITITUTING PROCEEDINGS PURSUANT 
TO SECTION 15(c)(4) OF THE SECURITITES 
EXCHANGE ACT OF 1934 AND FINDINGS, OPINION 
AND ORDER OF THE COMMISSION 


The Commission deems it appropriate, and in the 
public interest, that proceedings be instituted with 
respect to United States Filter Corporation (‘Filter’) 
pursuant to Section 14(c)(4) of the Securities 
Exchange Act of 1934 (“Exchange Act’) to 
determine whether certain reports of beneficial 
ownership filed with the Commission by Filter failed 
to comply in any material respect with the provisions 
of Section 13(d) of the Exchange Act and the Rules 
and Regulations promulgated thereunder. 
Simultaneously with the institution of these 
proceedings, Filter has submitted an offer of 
settlement pursuant to which Filter, solely for the 
purpose of these proceedings, and, without 
admitting or denying the Commission’s Findings set 
forth herein, consents to the issuance of this Opinion 
and Order. 


The Commission has determined that it is 
appropriate and in the public interest to accept the 
offer of settlement of Filter and, accordingly, is 

issuing this Opinion and Order. 


FINDINGS AND OPINION 


THE COMMISSION FINDS THAT: 


Filter, a Delaware corporation, whose principal 
executive offices are located at 522 Fifth Avenue, 
New York, New York, is engaged in the engineering, 
technology and manufacturing fields. The common 
stock of the company is registered under Section 
12(g) of the Exchange Act and is listed for trading on 
the American Stock Exchange. During all times here 
relevant, Filter has filed periodic and other reports 
with the Commission pursuant to Section 13 of the 
Exchange Act. 
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The Maine Central Railroad Company (“Maine 
Central”) is primarily a freight railroad and owns and 
operates 900 miles of track in Maine, New 
Hampshire, Vermont and the province of New 
Brunswick, Canada. As of July 1, 1980, Maine 
Central had outstanding 138,784 shares of common 
stock which are registered under Section 12(g) of 
the Exchange Act. 


On March 28 and April 1, 1980, Filter purchased a 
total of 50,299 shares of Maine Central common 
stock in two private transactions. On April 9, 1980, 
Filter filed with the Commission a report on Schedule 
13D (the “13D”). The 13D disclosed these 
acquisitions and stated, among other things, under 
Item 4, “Purpose of Transaction,” that the “purpose 
of these acquisistions. . . is investment only.” The 
13D also stated: 


the Purchaser intends to review from time to 
time its position in the Company and may, 
depending upon its evaluation of the business 
and prospects of the Company and upon future 
developments, decrease its position in the 
Company or increase its position in the 
Company.” 


On or about May 27, 1980, Filter became aware that 
other persons were reportedly interested in 
acquiring an interest in Maine Central and therefore 
Filter began to consider increasing its position in 
Maine Central. On or about May 30, 1980, Filter 
advised both Maine Central’s chairman and another 
Maine Central director that Filter would consider 
purchasing additional Maine Central common stock. 


On or about June 4, 1980, the chairman of Filter 
discussed with the chairman of Maine Central 
Filter’s interest in buying more Maine Central stock 
in light of the interest of others in buying control of 
the railroad. Filter indicated an interest in acquiring 
additional shares of Maine Central’s stock at $100 
per share, the price paid by Filter for its initial 
purchases of stock on March 28 and April 1. Maine 
Central’s chairman conditioned such acquisition on 
Filter’s willingness to make the same offer to all 
Maine Central shareholders. Filter’s chairman 
indicated that this would not be a problem for Filter. 
Filter further advised Maine Central that Filter would 
not acquire additional Maine Central common stock 
unless it could be assured of increasing its 
investment to 51% of the company. 
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By June 10, 1980, Filter had tentatively decided to 
attempt to acquire 100% of the outstanding 
common stock of Maine Central, with the first 
objective being to acquire 51 percent, and control of 
Maine Central as soon as possible. On June 12, Filter 
retained counsel in Portland, Maine, to be available if 
needed to assist Filter to make an offer for Maine 
Central’s stock. On June 16, Filter was informed by 
Maine Central that an individual representing a third 
party who was interested in acquiring Maine Central 
would be visiting Maine Central’s executive offices 
that week. On June 18, the Maine Central board of 
directors decided that any offers for the acquisistion 
of Maine Central stock should be submitted in 
writing by June 20. On June 20, Filter submitted a 
written offer to purchase any and all of the outstand- 
ing Maine Central common stock for $100 per share. 
On June 25, 1980, Maine Central accepted Filter’s 
offer. This was the first formal notice Filter received 
from Maine Central that the offer had been 
accepted. Thereafter Filter and Maine Central 
proceeded to reduce their understanding to a signed 
contract. The contract was executed on July 2, 1980. 
Following the execution of the contract, on July 3, 
1980, the scheduled date of the closing of the 
agreement, Filter amended the 13D to disclose the 
agreement. 


On June 25, 1980, following Maine Central’s 
acceptance of Filter’s offer, Maine Central issued a 
press release announcing an agreement in principle 
for the merger of Maine Central into Filter which 
provided for the payment of $100 per share to all 
stockholders of Maine Central. 


Section 13(d)(1) of the Exchange Act and Rule 13d-1 
thereunder require any person acquiring five 
percent or more of the securities of any issuer which 
are registered pursuant to Section 12 of the 
Exchange Act to disclose among other things, the 
purpose of the acquisition. Section 13(d)(2) of the 
Exchange Act requires that if any material change 
occurs in the facts set forth in the schedule filed 
pursuant to Secion 13(d)(1) an amendment shall be 
filed. Rule 13d-2(a) under the Exchange Act requires 
that such amendment be filed promptly. 


The Commission finds that Filter materially changed 
its purpose with respect to its investment in Maine 
Central from “investment only” subsequent to the 
filing of the 13D but prior to July 3, 1980. On June 4, 
1980, Filter indicated to Maine Central an interest in 
increasing its position in Maine Central if it could be 
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assured of increasing its position to 51 percent. By 
June 10, 1980, Filter had tentaively decided to seek 
100 percent ownership of Maine Central. On June 
20, 1980, Filter submitted an offer to Maine Central 
to purchase any and all of the outstanding Maine 
Central common stock for $100 per share. On June 
25, 1980, Maine Central accepted Filter’s offer. Filter 
did not file amendments to its 13D reflecting these 
changes in material facts concerning its purpose in 
acquiring Maine Central stock, its negotiations with 
Maine Central and progress achieved in acquiring 
control of Maine Central. Filter did not file an 
amendment to its 13D reflecting any material 
change until July 3, 1980, one day after the 
execution of the agreement. The Commission finds 
that Filter failed to comply with Section 13(d) and the 
rules and regulations thereunder by failing to file an 
amendment to the 13D promptly after June 4, 1980 
reflecting a material change in its purpose with 
respect to its investment in Maine Central, and by 
thereafter promptly filing amendments to the 13D 
reflecting the material changes in the facts set forth. 


ORDER 


In view of the foregoing, the Commission deems it 
appropriate and in the public interest to accept the 
Offer of Settlement of Filter and accordingly, 


IT IS HEREBY ORDERED that such proceedings be, 
and they hereby are instituted. 


IT IS FURTHER ORDERED that Filter file such 
amendments to its Schedule 13D which was filed in 
connection with the Maine Central acquisition 
setting forth the material changes that occurred in 
the facts and circumstances pertinent to its 
acquisition of Maine Central common stock as 
required by Section 13(d) of the Exchange Act and 
the rules and regulations thereunder, 


By the issuance of this Order, and subject to Filter’s 
compliance with the terms of this Order, this 
proceeding is concluded. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17426/January 7, 1981 
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In the Matter of 


NEW YORK STOCK EXCHANGE, INCORPORATED 
11 Wall Street 
New York, New York 10041 


(SR-NYSE-80-35) 
ORDER APPROVING PROPOSED RULE CHANGE 


On September 29, 1980, the New York Stock 
Exchange, Inc. filed with the Commission, pursuant 
to Section 19(b)(1) of the Securities Exchange Act of 
1934, U.S.C. 78(s)(b)(1) (the “Act”) and Rule 19b-4 
thereunder, copies of a proposed rule change which 
clarifies the intent of Rule 326 regarding when 
members whocarry customer accounts are required 
to cease expansion of or reduce its business 
because of the existence of conditions affecting its 
financial responsibility. 


Notice of the proposed rule change together with the 
terms of substance of the proposed rule change was 
given by publication of a Commission Release 
(Securities Exchange Act Release No. 34-17285, 
November 12, 1980) and by publication in the 
Federal Register (45 FR 76560, November 17, 
1980). All written statements with the Commission 
and all written communications relating to the 
proposed rule change between the Commission and 
any person were considered and (with the exception 
of those statements or communications which may 
be withheld from the public in accordance with the 
provisions of 5 U.S.C. §552) were made available to 
the public at the Commission’s Public Reference 
Room. 


The Commission finds that the proposed rule 
change is consistent with the requirements of the 
Act and the rules and regulations thereunder 
applicable to national securities exchanges and in 
particular, the requirements of Section 6 and the 
rules and regulations thereunder. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the above-mentioned 
proposed rule change be, and it hereby is, approved. 


By the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 17427/January 8, 1981 


Admin. Proc. File No. 3-5995 


In the Matter of 
GEORGE W. LOW, JR. 


ORDER INSTITUTING PROCEEDINGS AND 
IMPOSING REMEDIAL SANCTIONS 


The Commission deems it appropriate that public 
proceedings be instituted pursuant to Section 
15(b)(6) of the Securities Exchange Act of 1934 
(“Exchange Act”) with respect to Geroge W. Low, Jr. 
(“Low”), formerly an associated person of a broker 
dealer registered pursuant to Section 15(b) of the 
Exchange Act but not a member of a registered 
national securities association (i.e., a SECO broker- 
dealer), to determine whether Low wilfully violated 
Section 15(b) of the Exchange Act and Rule 15b10-2 
thereunder. 


In anticipation of the 
proceedings, Low has submitted an Offer of 
Settlement. For the purpose of settling these 
proceedings and without admitted or denying the 
allegations or findings contained herein, the 
respondent consents to the findings and sanctions 
set forth below. 


institution of these 


After due consideration of the Offer of Settlement 
and upon recommendation of its staff, the 
Commission has determined that it is in the public 
interest to accept such offer and accordingly, 


IT IS ORDERED THAT such proceedings be, and they 
hereby are, instituted. 


FINDINGS 


On the basis of this Order for Proceedings and the 
Offer of Settlement submitted by Low, the 
Commission makes the following findings: 


1. George W. Low, Jr. (“Low”), was associated with a 


registered broker dealer subject to the SECO 
program from on or before April, 1977, through 
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February, 1980. 


2. During the period from in or about April, 1977, to 
in or about February, 1980, Low wilfully violated 
Section 15(b) of the Exchange Act and Rule 15b10-2 
thereunder, in that Low effected transactions in and 
induced the purchase or variable annuities and 
effected other transactions in connection with his 
insurance business in contravention of the 
standards of commerical honor and just and 
equitable principles of trade in the conduct of his 
business. As a part of the aforesaid activities, Low 


(a) obtained customer funds to establish annuity 
plans and failed to establish such plans; 


(b) misappropriated, to his own use the funds 
obtained from insurance clients premiums; 


(c) breached his duty as a pension plan Administra- 
tor by cashing pension plan members’ checks and 
converting the funds to his own use. 


HI. 
REMEDIAL SANCTIONS 


In view of the foregoing, the Commission finds that it 
is in the public interest to impose the sanction 
specified in the Offer of Settlement and accordingly, 


IT IS ORDERED THAT George W. Low, Jr. be and 
hereby is barred from association with any broker, 
dealer, investment company, or investment adviser 
in any capacity. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 17428/January 8, 1981 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY THE OPTIONS CLEARING CORPORATION 


(File No. SR-OCC-80-6) 


Options Clearing Corporation (“OCC”) submitted on 
December 15, 1980 pursuant to Rule 19b-4 under 
the Securities Exchange Act (the “Act’”) a proposed 
by-law change that would limit membership to all 
registered broker-dealers. OCC, pursuant to Section 
17A(b)(1) of the Act, also requested an exemption 
from Section 17A(b)(3)(B) of the Act, which 
provides that certain entities other than registered 
broker-dealers are entitled to clearing agency 
membership. In addition to the above proposals OCC 
filed (1) a proposed rule requiring OCC to provide its 
members and other registered clearing agencies 
with the text or a description of all proposed rule 
changes filed with the Commission; (2) a proposed 
by-law giving OCC’s Board of Directors the authority 
to interpret OCC’s Rules and By-Laws; (3) a proposed 
rule requiring OCC to furnish members with OCC’s 
financial statements and internal accounting control 
reports; (4) proposed amendments to OCC’s 
Clearing Fund, or any charge to current earnings 
made in lieu of a pro-rata charge to the Clearing 
Fund. 


Publication of the submission is expected to be 
made in the Federal Register during the week of 
January 12, 1981. Interested persons are invited to 
submit written data, views and arguments 
concerning the submission within twenty-one days 
from the date of publication in the Federal Register. 
Persons desiring to make written submission should 
file six copies thereof with the Secretary of the 
Commission, Securities and Exchange Commission, 
500 North Capitol Street, Washington, D.C. 20549. 
Reference should be made to File No. SR-OCC-80-6. 


Copies of the submission, with accompanying 


exhibits, and of all written comments will be 
available for public inspection at the Securities and 
Exchange Commission’s Public Reference Room, 
1100 L Street, N.W., Washington, D.C. Copies of the 
filing will also be available at the principal office of 
the above-mentioned self-regulatory organization. 


For the Commission by the Division of Market 
Regulation, pursuant to delegated authority. 
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George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21875/ January 5, 1981 


In the Matter of 


VALERO TRANSMISSION COMPANY 
San Antonio, Texas 


(31-776) 


ORDER GRANTING APPLICATION FOR EXEMPTION 
PURSUANT TO SECTION 2(a)(4) 


Valero Transmission Company (‘Valero’), a 
Delaware corporation and a subsidiary of Valero 
Energy Corporation (“VEC”), also a Delaware 
corporation, has filed with this Commission an 
application and an amendment thereto pursuant to 
Section 2(a)(4) of the Public Utility Holding 
Company Act of 1935 (“Act”) for an order declaring 
Valero not to be a “gas utility company” under the 
Act. 


Valero is engaged in the operation of an extensive 
integrated intrastate pipeline system in Texas, such 
system consisting of approximately 5,456 miles of 
pipeline. Valero buys and then transports and sells 
natural gas, principally to gas and electric utility 
companies, major pipeline companies, 
municipalities and industrial users. VEC is engaged 
in gas systems operations, principally through 
Valero but also through other subsidiaries of VEC, 
and in 1980 began to be engaged in gas and oil 
exploration activities. At December 31, 1979, VEC 
reported consolidated assets of $649,242,000, and 
for the year then ended consolidated revenues of 
$1,328,969,000. At that date and for the same 
period, Valero reported total assets of 
$502,547,000, and its total revenues were 
$1,275,861,000. 


Over the years Valero has acquired smaller gas 
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transmission systems to compliment its own 
system, some of which acquired facilities had small 
portions which may be deemed to be distribution 
facilities. In addition, in connection with acquiring 
existing gas systems and acquiring rights of way and 
easements for additions to its gas system, Valero 
permitted certain ranchers and farmers a small 
sales tap off a line to provide gas for domestic use 
and, on occasion, permitted sales taps for 
irrigation sales. This practice, which was customary 
in the industry at the time, enabled Valero to avoid 
condemnation proceedings. It is stated that Valero 
currently makes sales to approximately 93 domestic 
customers and to approximately 142 irrigation 
customers. 


Valero’s sales to domestic and irrigation customers 
are directly regulated with respect to curtailment by 
the Texas Railroad Commission (“TRC”), and 
indirectly regulated with respect to price by the TRC 
in that it sets the price for other customers in Valero’s 
system and Valero’s contracts with its domestic and 
irrigation customers generally provide that the gas 
sales rate shall be that set by the TRC for Valero’s 
other customers. 


Valero’s gas sales, by customer category, for the year 
ended December 31, 1979, are set forth below: 


Percent of Sales 
In Dollars In MCF 


Sales In 
Types of Sales Dollars (000) MCF (000) 
Industrial and 
Industry 
Municipal 
Pipelines 
Maximum Estimated 
for Domestic 
Use (1) 26 11 .002 .002 
Irrigation (1) 716 310 .060 .060 
Total $1,195,160 521,439 100.000% 100.000% 


$ 627,729 
99,474 
467,215 


273,914 
43,214 
203,990 


52.523% 
8.323 
39.092 


52.530% 
8.287 
39.121 


(1) There may be some unauthorized domestic use 
sales, but Valero does not believe such sales would 
exceed $35,000. Most of such sales are included in 
sales for irrigation. 


As a result of its sales to domestic and irrigation 
customers, Valero may be deemed to own or operate 
facilties used for the distribution of natural gas at 
retail, and therefore may be a “gas utility company” 
within the meaning of Section 2(a)(4) of the Act. 
Valero requests that the Commission find that by 
reason of the small amount of such sales at retail 
(less than 1/10 of 1% of its total gas sales are to 
domestic and irrigation customers) Valero will not be 
deemed a “gas utility company.” 
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Section 2(a)(4) provides, in part, that the 
Commission may declare a company not to bea “gas 
utility company” if it finds that “(A) such company is 
primarily engaged in one or more businesses other 
than the business of a gas utility company, and (b) by 
reason of the small amount of natural or 
manufactured gas distributed at retail by such 
company it is not necessary in the public interest or 
for the protection of investors and consumers that 
such company be considered a gas utility company 
for the purposes of [the Act].” Rule 10(a)(1) under 
the Act provides, further, that a company shall be 
exempt from the duties, liabilities and obligations 
imposed under the Act upon it as a “holding 
company” with respect to a subsidiary which, insofar 
as it is a public utility company, is declared not to be 
a “gas utility company” under Section 2(a)(4). 


Due notice of the filing of said application has been 
given (HCAR No. 21831), and no hearing has been 
requested of or ordered by the Commission. Upon 
the basis of the facts in the record, it is hereby found 
that Valero is primarily engaged in a non-utility 
business and that, by reason of the small amount of 
natural gas sold at retail by Valero, it is not necessary 
in the public interest or for the protection of investors 
and consumers that Valero be considered a gas 
utility company. 


IT 1S DECLARED, accordingly, that Valero is deemed 
not to be a gas utility company for purposes of the 
Act, and the application fiiled herein is ORDERED 
effective forthwith. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21876/January 5, 1981 


In the Matter of 

NATIONAL FUEL GAS SUPPLY CORPORATION 
308 Seneca Street 

Oil City, Pennsylvania 16301 

PENN-YORK ENERGY CORPORATION 


10 Lafayette Square 
Buffalo, New York 14203 


SEC DOCKET/1273 





NATURAL FUEL GAS DISTRIBUTION 
CORPORATION 

10 Lafayette Square 

Buffalo, New York 14203 


NATIONAL FUEL GAS COMPANY 
30 Rockefeller Plaza 
New York, New York 10112 


(70-6536) 


NOTICE OF PROPOSED INSTITUTION OF SYSTEM 
MONEY POOL ARRANGEMENT, PROPOSED 
ESTABLISHMENT OF NEW SHORT-TERM 
BORROWING LIMITATIONS AND REQUEST FOR 
EXCEPTION FROM COMPETITIVE BIDDING 


NOTICE IS HEREBY GIVEN that National Fuel Gas 
Company (‘National’), a registered holding 
company, and three of its subsidiary companies, 
National Fuel Gas Distribution Corporation 
(“Distribution”), National Fuel Gas Supply 
Corporation (“Supply”) and Penn-York Energy 
Corporation (‘““Penn-York”) have filed an application- 
declaration and amendments thereto with this 
Commission pursuant to the Public Utility Holding 
Company Act of 1935 (“Act”), designating Sections 
6(a), 7, 9(a), 10, 12(b) and 12(f) thereof and Rules 
42, 43, 45, 50(a)(2), and 50(a)(5) promulgated 
thereunder as applicable to the proposed 
transactions. All interested persons are referred to 
the application-declaration, as amended, which is 
summarized below, for a complete statement of the 
proposed transactions. 


National, Distribution, Supply, and Penn-York 
(collectively, the ‘‘System’’) are seeking 
authorization for National to incur external short- 
term borrowings, by the issuance of notes to banks 
and commercial paper to a dealer through 
December 31, 1981. The proceeds from such 
borrowings would be loaned to System subsidiaries. 
National proposes to issue up to $40,000,000 of 
commercial paper and to establish bank lines of 
credit of $138,700,000. The companies also request 
approval for the institution of a System money pool. 
It is anticipated that during 1981 subsidiaries will 
have an aggregate amount of up to $70,000,000 of 
surplus funds from System companies would be 
made available through the money pool. 


The maximum principal amount of unsecured debt 


the System may have outstanding at any one time 
from bank borrowings, commercial paper sales, 
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surplus fund loans or any other source would be 
$92,687,764, which is 20% of System's consolidated 
capitalization as of September 30, 1980. According 
to National’s Certificate of Incorporation as 
discussed in this Commission’s Order of May 21, 
1980 (HCAR No. 21585), the System’s outstanding 
short-term debt may not exceed 20% of the System's 
consolidated capitalization. However, borrowings by 
Supply for the purchase of gas for storage is 
considered to be “inventory loans” and are not 
included as “unsecured debt” for purposes of 
National’s Certificate of Incorporation. The 
aggregate maximum outstanding principal amount 
of short-term borrowings by the System would be 
$138,700,000. These borrowings include up to 
$46,012,236 of inventory loans to Supply. 


During 1981 the subsidiaries will need to borrow a 
maximum aggregate amount of $180,000,000 for 
working capital. Distribution will require 
$90,000,000 for its construction program and the 
financing of deferred purchase gas costs. Supply 
needs working capital up to $50,000,000 for the 
purchase of gas to be stored during the summer and 
withdrawn for sale in the winter as well as for 
construction and deferred purchase gas costs. 
Penn-York will need to borrow up to approximately 
$40,000,000 for the development of underground 
storage facilities for the use of non-affiliated utilities. 
Distribution, Supply and Penn-York would borrow up 
to $90,000,000, $50,000,000 and $40,000,000, 
respectively. However, due to differences in timing, 
working capital requirements can be satisfied 
through short-term unsecured borrowings not to 
exceed $92,687,764, plus up to $46,023,236 in gas 
inventory loans to supply. 


National would administer the money pool and 
coordinate the System’s short-term borrowings. 
Borrowings outside the System, when necessary, 
would be made through the issuance and sale of 
commercial paper and/or borrowings from banks 
and such funds would be included in the money 
pool. Requests by subsidiaries for short-term loans 
would be met from money pool sources in the 
following order: (1) surplus funds of any of the 
subsidiaries; (2) surplus funds of National; (3) 
proceeds from National’s sale of commercial paper 
and bank borrowings. It is not expected that National 
will need to make borrowings through the money 
pool and no loans would be made by any subsidiary 
to National. 


Loans through the money pool will be adequately 
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documented on the books of the participants. The 
interest rate applicable to all loans of surplus funds 
through the money pool will be the lower of the 
following two rates as published daily in The Wall 
Street Journal: (1) the rate for commercial paper 
placed directly by a major finance company and 
having a term most nearly equal to the particular 
money pool loan in question, or (2) the prime rate. 
The interest rate applicable to funds borrowed by 
National (either through commercial paper or bank 
loans) and loaned through the money pool will be 
equal to National’s net cost for such external 
borrowings. In cases where both surplus funds from 
other subsidiaries and external funds are 
concurrently borrowed through the money pool, the 
interest rate applicable to all funds will be equal to 
the net cost of the externally borrowed funds. 
Interest on all borrowings through the money pool 
will be payable monthly until the principal amountis 
paid in full except where there are external 
borrowings from Chase. In that instance, interest will 
be payable in a manner to allow National to make its 
payment of interest on a quarterly basis. Any surplus 
funds not needed by other subsidiaries or for the 
retirement of external borrowings will be temporarily 
invested by the subsidiary that generated the 
surplus. 


Costs for compensating balances to support the 


lines of credit may be incurred although System 
operating balances are expected to meet 


compensating balance requirements. In some 
cases, however, one subsidiary may have a larger 
operating balance than required to support its 
allocable share of the lines of credit and its balance 
will be used to support the allocable share of another 
subsidiary. Therefore, initially, the cost of 
compensating balances will be allocated to the 
subsidiaries on the basis of 50% to Distribution 
Corporation, 28% to Supply Corporation and 22% to 
Penn-York. At the end of the calendar year, the costs 
would be retroactively reallocated among the 
subsidiaries on the basis of the relative maximum 
outstanding short-term borrowings of each 
subsidiary during the year. Each subsidiary would 
pay that portion of total line of credit costs equal to 
the ratio of its maximum short-term borrowings to 
the maximum aggregate System. short-term 
borrowings on a non-coincidental basis during the 
year. 


If intra-system sources of funds are insufficient to 


meet short-term loan requests, National proposes to 
issue and sell from time to time through December 
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31, 1981, commercial paper in an aggregate 
maximum outstandiig principal amount of 
$40,000,000 to A. G. Becker & Co., Incorporated 
(“Dealer”) and/or short-term unsecured notes to 
The Chase Manhattan Bank, N.A. (“Chase”) and 
make the proceeds therefrom available to its 
subsidiaries through the money pool. 


The commercial paper will be sold by National tothe 
Dealer in mnimum sale amounts of not less than 
$50,000 and note denominations of not less than 
$25,000, with varying maturities not to exceed nine 
months, and will not be prepayable prior to maturity. 
No commission will be payable in connection with 
the issuance and sale of the commercial paper; 
however, the Dealer will reoffer and sell the 
commercial paper at a discount rate of 1/8 of 1% per 
annum less than the prevailing discount rate from 
the Dealer to National. The Dealer, in reoffering the 
commercial paper, will limit the reoffer and sale toa 
nonpublic list of not more than 200 buyers of 
commercial paper including commercial banks, 
insurance companies, corporate pension funds, 
investment trusts, foundations, college and 
university funds, municipal and state funds, or other 
financial institutions which normally invest funds in 
commercial paper. No sale will be made to any buyer 
unless and until such buyer has received a current 
report of the financial condition of National. It is 
anticipated that the commercial paper of National 
will be held by the buyer to maturity; however, the 
Dealer may, if desired, repurchase the commercial 
paper and reoffer it to others on the approved list of 
buyers. 


The decision to issue commercial paper or short- 
term notes would be at the discretion of National, 
except that, if the effective interest cost for 
commercial paper exceeds the effective cost of 
equivalent borrowings from Chase under the back- 
up line of credit on the date of issue, National will 
issue its short-term unsecured notes to Chase. 


National proposes to establish lines of credit with 
banks and to issue and sell short-term unsecured 
notes to such banks through December 31, 1981 up 
to an aggregate outstanding principal amount of 
$138,700,000. Of these borrowings $46,012,236 of 
the proceeds will be committed for the purchase of 
gas inventory by Supply. The proceeds would be 
made available to the subsidiaries through the 
money pool. 


Lines of credit will be established with Chase as well 
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as Buffalo, Erie and Oil City banks. Under each of the 
lines of credit, any unsecured note issued will be 
issued by National, will be dated as of the date of 
issue, will mature not later than twelve months from 
the date thereof and will be prepayable at any time, 
in whole or in part, without penalty or premium. The 
notes issued and sold to Chase and to the Erie and Oil 
City banks will bear interest at the prime rate of 
interest in effect from time to time at Chase. The 
notes issued and sold to the Buffalo banks will bear 
interest at the prime rate of interest in effect from 
time to time at each individual bank. In the case of 
Chase, interest will be payable quarterly until the 
principal amount is paid in full. In the case of all the 
other banks, interest will be payable monthly until 
the principal amount is paid in full. 


There will be no commitment fee or any closing or 
related costs in connection with the above 
borrowings. However, each bank may require the 
System to keep compensating balances that will 
usually be met through normal operating balances. 
However, assuming National borrowed the full 
amount under each line of credit, and the full 
average compensating balance under each line was 
required, the effective cost of money, based on the 
current 21% prime rate, would range from 23.33% to 
26.250%. The 26.250% rate is the maximum 
effective interest cost and is based on a 20% 
compensating balance. The weighted average 
effective cost of money if all lines were fully utilized 
would be 25.990%. 


National requests an exception from the competitive 
bidding requirements of Rule 50(b) pursuant to 
subparagraph (a)(5) for the issuance of commercial 
paper by National because the notes will mature 
within nine months, will be issued to a limited, 
defined group of buyers, the interest cost will not 
exceed the cost of equivalent bank borrowings from 
Chase, and current commercial paper notes for 
prime issuers are published in daily financial 
publications. 


It is stated that no state commission and no federal 
commission, other than this Commission, has 
jurisdiction over the proposed transactions. It is 
further stated that the fees and expenses to be 
incurred in connection with the proposed 
transactions are estimated to be $2,800. It is 
requested that the reports required by Rule 24 be 
provided on a quarterly basis. 


NOTICE IS FURTHER GIVEN that any interested 
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person may, not later than January 29, 1981, 
request in writing that a hearing be held on such 
matter, stating the nature of his interest, the reasons 
for such request, and the issues of fact or law raised 
by said application-declaration, as amended, which 
he desires to controvert; or he may request that he be 
notified if the Commission should order a hearing 
thereon. Any such request should be addressed: 
Secretary, Securities and Exchange Commission, 
Washington, D. C. 20549. A copy of such request 
should be served personally or by mail upon the 
applicants-declarants at the above addresses, and 
proof of service (by affidavit or, incase of an attorney 
at law, by certificate) should be filed with the 
request. At any time after said date, the application- 
declaration, as amended, or as it may be further 
amended, may be granted and permitted to become 
effective as provided in Rule 23 of the General Rules 
and Regulations promulgated under the Act, or the 
Commission may grant exemption from such rules 
as provided in Rule 20(a) and 100 thereof or take 
such other action as it may deem appropriate. 
Persons who request a hearing or advice as to 
whether a hearing is ordered will receive any notices 
and orders issued matter, including the date of the 
hearing (if ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21877/January 6, 1981 


In the Matter of 


THE COLUMBIA GAS SYSTEM, INC. 

COLUMBIA GAS SYSTEM SERVICE CORPORATION 
COLUMBIA LNG CORPORATION 

COLUMBIA GAS DEVELOPMENT CORPORATION 
Wilmington, Delaware 


COLUMBIA GAS TRANSMISSION CORPORATION 
Charleston, West Virginia 


COLUMBIA GAS OF OHIO, INC. 


COLUMBIA GAS OF WEST VIRGINIA, INC. 
COLUMBIA GAS OF KENTUCKY, INC. 
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COLUMBIA GAS OF VIRGINIA, INC. 
COLUMBIA GAS OF PENNSYLVANIA, INC. 
COLUMBIA GAS OF NEW YORK, INC. 
COLUMBIA GAS OF MARYLAND, INC. 
Columbus, Ohio 


COLUMBIA HYDROCARBON CORPORATION 
THE INLAND GAS COMPANY, INC. 

COLUMBIA COAL GASIFICATION CORPORATION 
Ashland, Kentucky 


COLUMBIA GULF TRANSMISSION COMPANY 
Houston, Texas 


(70-6435) 


SUPPLEMENTAL ORDER AUTHORIZING 
INTRASYSTEM FINANCING 


The Columbia Gas System, Inc. (“Columbia”), a 
registered holding company, and its subsidiary 
companies named above have filed with this 
Commission a further amendment to the 
application-declaration in this proceeding pursuant 
to Sections 6(b), 9(a), 10, and 12(b) of the Public 
Utility Holding Company Act of 1935 (“Act”) and 
Rule 45 promulgated thereunder regarding the 
following proposed transactions. 


By orders in this proceeding dated May 28, 1980, 
August 7, 1980, September 26, 1980, and 
December 10, 1980 (HCAR Nos. 21593, 21674, 
21729, and 21836), Columbia and some of its 
wholly-owned subsidiary companies were 
authorized to engage in certain intra-system 
financing. Jurisdiction was reserved over those 
transactions as to which the record was not 
complete. 


With the filing of the order of the State of New York 
Public Service Commission, the record is now 
complete with respect to the remaining proposed 
transactions: Columbia Gas of New York, Inc., 
proposes to issue and sell to Columbia, which 
proposes to acquire, up to $1,000,000 principal 
amount of installment promissory notes. In 
accordance with the order of the New York 
Commission the principal amount of the notes has 
been reduced from $1,300,000 to $1,000,000, and 
such notes may only bear interest payable at a rate 
not to exceed 12.9%, which is the interest rate 
related to the last sale of debentures by Columbia. In 
addition, the state commission did not authorize 
Columbia of New York to issue floating rate term 
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notes; therefore, the issuance and sale of floating 
rate term notes is no longer proposed by this 
subsidiary. The proceeds of the transactions will be 
used by the subsidiary in connection with its 
construction and gas supply programs. 


Due notice of the filing of said application- 
declaration has been given in the manner 
prescribed in Rule 23 promulgated under the Act 
(HCAR No. 21541), and no hearing has been 
requested of or ordered by the Commission. Upon 
the basis of the facts in the record, it is hereby found, 
with respect to the above-described transactions as 
to which the record is now complete, that the 
applicable provisions of the Act and rules 
promulgated thereunder are satisified and that no 
adverse findings are necessary; and that it is 
appropriate in the public interest and in the interest 
of investors and consumers that the application- 
declaration in respect of said transactions be 
granted and permitted to become effective: 


IT IS ORDERED, pursuant to the applicable 
provisions of the Act and the rules thereunder, that 
the application-declaration, as amended, be, and it 
hereby is, granted and permitted to become 
effective forthwith with respect to the above- 
described transactions as to which the record has 
been completed, subject to the terms and conditions 
prescribed in Rule 24 promulgated under the Act, 
except that the time for filing the certification 
thereunder is extended as requested so as to allow 
filing on a quarterly basis. 


IT IS FURTHER ORDERED that the jurisdiction 
heretofore reserved in this proceeding be, and it 
hereby is, released. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21878/January 6, 1981 


In the Matter of 


PROVIDENCE ENERGY CORPORATION 
Providence, Rhode Island 


(70-6527) 


ORDER AUTHORIZING ACQUISITION OF GAS 
UTILITY COMPANY 


Providence Energy Corporation (‘‘Provi- 
dence Energy”), a Rhode Island corporation, has 
filed with this Commission an application and an 
amendment thereto pursuant to Sections 9(a)(2) 
and 10 of the Public Utility Holding Company Act of 
1935 (‘Act’) concerning the following proposed 
transaction. 


Providence Energy, a newly organized corporation, 
proposes to acquire all of the common stock of 
Providence Gas Company (“Providence Gas”), a 
Rhode Island corporation and a gas utility as defined 
in Section 2(a)(4) of the Act, ina transaction in which 
it is proposed that Providence Merger Company (a 
wholly-owned subsidiary of Providence Energy) will 
be merged with and into Providence Gas and under 
which each of the outstanding shares of common 
stock of Providence Gas will be converted into one 
share of the common stock of Providence Energy, 
and the outstanding shares of Providence Merger 
Company will be converted into shares of the 
common stock of Providence Gas. As a result of the 
reorganization, the present shareholders of 
Providence Gas will become the shareholders of 
Providence Energy, which in turn will hold all of the 
issued and outstanding common stock of 
Providence Gas, and Providence Energy will be, 
therefore, a holding company as defined in Section 
2(a)(7) of the Act. The shareholders of Providence 
Gas will be asked to vote on the proposed merger at a 
meeting to be held on January 12, 1981. The 
proposed merger requires the affirmative vote of the 
holders of a majority of the outstanding common 
stock of Providence Gas. The authorized capital of 
Providence Gas consists of 2,500,000 shares of 
common stock, 1,243,598 of which are issued and 
outstanding, and an unlimited number of shares of 
preferred stock, none of which have been issued. 


Providence Energy was organized on behalf of 
Providence Gas for the purpose of serving as the 
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publicly-held holding company of Providence Gas 
and its subsidiaries following the proposed 
reorganization of Providence Gas. The authorized 
capital of Providence Energy consists of 3,000,000 
shares of common stock, $1.00 par value, of which 
100 shares are outstanding and held by Providence 
Gas, and 1,000,000 shares of preferred stock, $10 
par value, none of which have been issued It is 
stated that the objective of the reorganization is to 
create a holding company vehicle which may more 
easily invest in and obtain financing for energy- 
related areas of business other than Providence Gas’ 
traditional gas business. 


Providence Gas is a public utility engaged in the 
purchase, distribution and sale of natural gas for 
residential, commercial and industrial use to 
approximately 115,000 customers within the State 
of Rhode Island. At September 30, 1980, Providence 
Gas (consolidated) had total gross utility plant of 
$81,447,000 and for the twelve months then ended 
$99,069,000 of operating revenues and $4,215,000 
of net income. Its gas sales for the year then ended 
were 19,731,000 MCF. Providence Gas purchases 
its natural gas from Algonquin Gas Transmission 
Company (“Algonquin”), a pipeline company in 
which Providence Gas has less than a 1% common 
stock ownership. Providence Gas has a liquified 
natural gas storage facility of 55,000 barrel capacity 
located in Exeter, Rhode Island, and has the right to 
storage of 348,000 barrels of liquified natural gas in 
a storage tank owned by an affiliate of Algonquin 
located on land in Providence, Rhode Island, and 
leased from Providence Gas. Providence Gas’ 
executive offices, distribution and maintenance 
facilities and storage facilities are all located within 
Rhode Island. None of its sales are made to 
customers outside the State of Rhode Island, and it 
has no plans for making any such sales. 


Providence Gas is also a holding company under 
Section 2(a)(7) of the Act by virtue of its 100% 
ownership of the capital stock of Tiverton Gas 
Company (“Tiverton Gas”), also a Rhode Island gas 
utility company, which serves approximately 500 
customers in the town of Tiverton, Rhode Island. 
Tiverton Gas also sells bottled gas in Rhode Island 
and Massachusetts. For the year ended September 
30, 1980, the operating revenues of Tiverton Gas 
were $210,000 and its gas sales were 32,000 MCF. 
Providence Gas was granted status as an exempt 
holding company under Sections 3(a)(1) and 
3(a)(2) of the Act by order dated April 16, 1975 
(HCAR No. 18938). Providence Gas also owns all of 
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the issued and outstanding stock of four non-utility 
subsidiaries: Bay Front Real Estate Company (“Bay 
Front”), which holds title to approximately seven 
acres of land in Newport, Rhode Island, and 
conducts no business other than owning such land; 
Prudence Corporation (“Prudence”), which holds 
title to various parcels of real property used other 
than in the conduct of a gas utility business; 
Arrowhead Propane Corporation (“Arrowhead”), 
through which Providence Gas sells propane fuel for 
residential, commercial and industrial use; and 
Resource Monitors, Inc. (“Resource”), which has 
been organized to serve as the vehicle for collecting 
the non-utility accounts receivable of Providence 
Gas and for preventing theft or other diversion of its 
gas. Providence Gas carries on its books its 
investments in Bay Front, Prudence, Arrowhead and 
Resource at $300,000, $493,926, $108,500 and 
$6,500, respectively. 


Providence Energy is not now a holding company, 


and it does not intend to register as such if the 
acquisition of Providence Gas is authorized and the 
merger of Providence Gas and Providence Merger 
Company consummated. Providence Energy states 
that it will be entitled to an exemption Under Section 
3(a)(1) of the Act, on the basis that it and its public 
utility subsidiaries Providence Gas and Tiverton Gas 
“are predominantly intrastate in character and carry 
on their business substantially in a single state in 
which such holding company and every such 
subsidiary company thereof are organized,” and 
intends to claim such exemption by an appropriate 
filing pursuant to Rule 2 promulgated thereunder. In 
connection with such filing it is stated that there will 
be an undertaking that Providence Energy will not 
issue and sell any preferred stock without prior 
approval of this Commission. 


The fees and expenses to be incurred in connection 
with the proposed transaction are estimated at 
$50,000. No state commission and no federal 
commission, other than this Commission, has 
jurisdiction over the proposed transaction. 


Due notice of the filing of said application has been 
given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 21838), and 
no hearing has been requested of or ordered by the 
Commission. Upon the basis of the facts in the 
record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are 
satisfied and that no adverse findings are necessary; 
and that it is appropriate in the public interest and in 
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the interest of investors and consumers that said 
application, as amended, be granted: 


IT IS ORDERED, pursuant to the applicable provi- 
sions of the Act and rules thereunder, that said 
application, as amended, be, and it hereby is, 
granted effective forthwith, subject to the terms and 
conditions prescribed in Rule 24 promulgated under 
the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21879/January 7, 1981 


In the Matter of 


ARKANSAS-MISSOURI POWER COMPANY 
Blytheville, Arkansas 


(70-6388) 


SUPPLEMENTAL ORDER AUTHORIZING ISSUANCE 
AND SALE OF SHORT-TERM NOTES 


Arkansas-Missouri Power Company (““Arkansas- 
Missouri”), a wholly-owned subsidiary of Middle 
South Utilities, Inc., a registered holding company, 
has filed with this Commission a _ post-effective 
amendment to the declaration in this proceeding 
pursuant to Sections 6(a) and 7 of the Public Utility 
Holding Company Act of 1935 (“Act”) regarding the 
following proposed transactions. 


By order in this proceeding dated January 11, 1980 
(HCAR No. 21390), Arkansas-Missouri was 
authorized to issue and sell to the First National 
Bank in Little Rock, Arkansas, for the account of 
participating banks, unsecured promissory notes in 
an amount not to exceed $5,000,000 at any onetime 
outstanding and maturing no later than January 11, 
1981. 


Arkansas now proposes to issue and sell to First 
National Bank in Little Rock, Arkansas, for the 
account of participating banks, unsecured 
promissory notes payable not more than 270 days 
from the date of issuance and which may be 
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renewed from time to time but to mature not later 
than one year from the effective date of the 
Commission’s supplemental order herein. The 
promissory notes will bear interest, payable 
quarterly and at maturity, on the unpaid principal 
amount thereof at a rate per annum equal to the 
commercial loan rate of Chemical Bank, New York, 
New York, from time to time in effect on borrowings 
having a 90-day maturity by responsible and 
substantial corporate borrowers. Arkansas-Missouri 
will not be required to maintain any compensating 
balances with, or pay any commitment fee to, any of 
the participating banks in connection with the 
proposed transactions. The notes will, at the option 
of the company, be prepayable in whole or in part at 
any time without premium or penalty. 


The proposed borrowings will be in addition to other 
bank borrowings by the company from (1) First 
National Bank in Little Rock, Arkansas, which total 
$5,500,000 as of the date of the post-effective 
amendment and may not exceed $5,500,000 at any 
one time outstanding, and (2) Worthen Bank & Trust 
Company, Little Rock, Arkansas, which total 
$5,500,000 as of the date of the post-effective 
amendment and may not exceed $5,500,000 at any 
one time outstanding. 


It is stated that the net proceeds to be received by 
Arkansas-Missouri from the issuance and sale of the 
proposed notes will be applied to the payment at or 
prior to maturity of the bank borrowings previously 
authorized in this proceeding (estimated to total 
$3,000,000 in principal amount at the time of the 
supplemental order herein), to its construction 
program, and to other lawful corporate purposes. It 
is also stated that in connection with the proposed 
consolidation of the electric properties of Arkansas- 
Missouri with those of Arkansas Power & Light 
Company (“AP&L”), an associate company, AP&L, 
upon acquiring all the outstanding shares of the 
common stock of the company from Middle South 
Utilities, Inc., will thereafter cause Arkansas- 
Missouri to be liquidated and dissolved and its 
assets to be distributed to AP&L (File No. 70-6326). 
In conjunction with these transactions, and at the 
time of the liquidation of Arkansas-Missouri and the 
distribution of its assets to AP&L, AP&L will assume 
all the company’s obligations and_ liabilities, 
including the company’s then outstanding short- 
term indebtedness represented by notes payable to 
banks. 


No state commission and no federal commission, 
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other than this Commission, has jurisdiction over the 
proposed transactions. 


Due notice of the filing of said post-effective 
amendment to the declaration has been given inthe 
manner prescribed in Rule 23 promulgated under 
the Act (HCAR No. 21813), and no hearing has been 
requested of or ordered by the Commission. Upon 
the basis of the facts in the record, it is hereby found 
that the applicable standards of the Act and the rules 
thereunder are satisfied and that no adverse 
findings are necessary; and that it is appropriate in 
the public interest and in the interest of investors 
and consumers that said declaration, as amended 
by said post-effective amendment, be permitted to 
become effective: 


IT IS ORDERED, pursuant to the applicable 
provisions of the Act and rules thereunder, that said 
declaration, aS amended by said post-effective 
amendment, be, and it hereby is, permitted to 
become effective forthwith, subject to the terms and 
conditions prescribed in Rule 24 promulgated under 
the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








TRUST INDENTURE ACT OF 1939 





TRUST INDENTURE ACT OF 1939 
Release No. 604/January 5, 1981 


The Securities and Exchange Commission has 
issued an order under the Trust Indenture Act of 
1939 (the “Act”) on application by Union Tank Car 
Company (the “Company’”) that the trusteeship of 
Manufacturers Hanover Trust Company under two 
indentures of the Company is not so likely to involve 
a material conflict of interest as to make it necessary 
to disquaiify Manufacturers from acting as trustee 
under one of such indentures. 
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TRUST INDENTURE ACT OF 1939 
Release No. 605/January 8, 1981 


See 


SECURITIES ACT OF 1933 
Release No. 6279/ January 8, 1981 








INVESTMENT COMPANY ACT OF 1940 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11529/January 5, 1981 


In the Matter of 


CONTINENTAL BANK OF CANADA 
Continental Place 

130 Adelaide Street West 

Toronto, Canada 


(812-4480) 


ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
EXEMPTING APPLICANT FROM ALL PROVISIONS OF 
THE ACT 


Continental Bank of Candad (“Applicant”) filed an 
application on May 24, 1979, and amendments 
thereto on May 7, 1980, and June 19, 1980, for an 
order pursuant to Section 3(b)(2) of the Investment 
Company Act of 1940 (“Act”), declaring that 
Applicant is not an investment company as defined 
by the Act or, alternatively, for an order pursuant to 
Section 6(c) of the Act exempting Applicant from all 
provisions of the Act. 


On December 5, 1980, a notice was issued of the 
filing of the application (Investment Company Act 
Release No. 11479). The notice gave interested 
persons an opportunity to request a hearing and 
stated that an order, pursuant to Section 6(c) of the 
Act, would be issued as of course unless a hearing 
should be ordered. No request for a hearing has 
been filed, and the Commission has not ordered a 
hearing. 


The matter has been considered, and it is found that 
the granting of the exemption requested pursuant to 
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Section 6(c) of the Act is appropriate in the public 
interest and consistent with the protection of 
investors and the purposes fairly intended by the 
policy and provisions of the Act. Accordingly, 


IT IS ORDERED, pursuant to Section 6(c) of the Act, 
that the application for exemption from all 
provisions of the Act be, and hereby is, granted 
effective forthwith, subject to the following 
conditions: (1) Applicant will ensure that the 
investment bankers with which it deals in the United 
States will provide to each offeree of the proposed 
offering of short-term promissory notes a 
memorandum describing the business of Applicant 
and containing a balance sheet and income 
statement of Applicant accompanied by a brief 
paragraph highlighting the differences between 
Canadian accounting principles and generally 
accepted accounting principles employed by United 
States companies; such memoranda will be at least 
as comprehensive as those customarily used in 
commercial paper offerings in the United States and 
will be updated periodically to reflect material 
changes in Applicant’s financial status; (2) 
Applicant undertakes to provide to each offeree, with 
respect to the private placement of its longer-term 
notes, disclosure documentation appropriate to 
secure an exemption under Section 4(2) of the 
Securities Act of 1933 (“1933 Act”) but in any event 
at least as comprehensive as the aforementioned 
memorandum; and (3) Applicant will ensure that 
any future offering of other securities (other than 
shares of its equity securities, which will not be 
offered) for sale in the United States will be made 
only pursuant to a registration statement under the 
1933 Act or pursuant to an applicable exemption 
from registration, and any such offerings will be 
made on the basis of appropriate disclosure 
documents which will be at least as comprehensive 
as those documents which will be used in the 
presently proposed offerings. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11530/ January 5, 1981 


In the Matter of 


D. L. BABSON TAX-FREE INCOME FUND, INC. 
2440 Pershing Road 
Kansas City, Missouri 64108 


(812-4751) 


NOTICE OF FILING OF APPLICATION FOR ORDER 
PURSUANT TO SECTION 6(c) OF THE ACT 
GRANTING EXEMPTIONS FROM THE PROVISIONS 
OF SECTION 2(a)(41) OF THE ACT AND RULES 2a-4 
AND 22c-1 THEREUNDER 


NOTICE IS HEREBY GIVEN that D. L. Babson Tax- 
Free Income Fund, Inc. (“Applicant”), registered 
under the Investment Company Act of 1940 (“Act”), 
as an open-end, diversified, management 
investment company, filed an application on 
October 24, 1980, and an amendment thereto on 
December 10, 1980, requesting an order of the 
Commission, pursuant to Section 6(c) of the Act, 
exempting Applicant from the proivisions of Section 
2(a)(41) of the Act and Rules 2a-4 and 22c-1 
thereunder, to the extent necessary to permit 


Applicant’s Money Market Portfolio to compute its 
net asset value per share using the amortized cost 
method. All interested persons are referred to the 
application on file with the Commission for a 
statement of the representations contained therein, 
which are summarized below. 


Applicant states that it is a “series” mutual fund, 
which is currently offering two separate and 
diversified portfolios of municipal bonds. Applicant 
states that its investment objective is to provide 
investors with the highest level of regular income 
exempt from federal income tax consistent with the 
quality and maturity standards prescribed for each 
of Applicant’s portfolios. It is further stated that on 
September 23, 1980, Applicant’s board of directors 
approved amendments to Applicant’s Articles of 
Incorporation providing for the addition of a new 
class of shares (to be called the “Money Market 
Portfolio”). Those amendments were approved by 
shareholders on December 8, 1980. 


Applicant represents that the Money Market 
Portfolio is designed to offer substantial individual 
investors, banks, corporations and other institutions 
a conveniennt way to invest in a professionally- 
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managed portfolio of short-term municipal 
obligations, interest payments on which are exempt 
from federal income tax. The Money Market Portfolio 
also invests in commitments to purchase such 
securities on a “when-issued” basis. It is stated that 
these obligations are issued by cities, municipalities 
and municipal agencies, and will include Tax 
Anticipation Notes, Revenue Anticipation Notes, Tax 
and Revenue Anticipation Notes, Bond Anticipation 
Notes, Grant Anticipation Notes and Construction 
Loan Notes. Applicant states that the Money Market 
Portfolio will also invest in Project Notes, which are 
obligations of a state or local public housing agency 
but guaranteed by the federal government through 
the Department of Housing and Urban 
Development. Applicant represents that the 
maturities of these instruments at the time of 
issuance generaly will be less than one year. The 
Money Market Portfolio will also invest in tax-free 
municipal obligations on which the original 
maturities exceeded one year, if at the time of 
purchase the time remaining to maturity is not more 
than one year. it is also stated that the dollar- 
weighted average maturity of the Money Market 
Portfolio will at all times be 120 days or less. 


Applicant states that the municipal bonds held by 
the Money Market Portfolio will be rated at the time of 
purchase within the two highest grades (Aaa, Aa) 
assigned by Moody’s Investors Services, Inc. 
(“Moody's”) or (AAA, AA) assigned by Standard & 
Poor's Corporation (“S&P”), or will be of comparable 
quality as determined by the board of directors. The 
Money Market Portfolio may, from time to time, 
invest in “Temporary Investments”, consisting of 
short-term notes issued by or on behalf of municipal 
issuers meeting the prescribed quality standards; 
commercial paper or other corporate notes meeting 
comparable quality standards; obligations of the 
United States government, its agencies or 
instrumentalities, bank certificates of deposit; 
bankers acceptances; and any of the foregoing 
classes of securities subject to short-term 
repurchase agreements. 


Applicant states, in addition, that all of the above 
instruments are generally offered on the basis of a 
quoted yield to maturity and the market price of the 
security is adjusted so that relative to the stated 
range of interest it will return the quoted rate to the 
purchaser. Applicant states that the Money Market 
Portfolio intends to declare and credit its net income 
as a dividend to its shareholders on a daily basis and 
distribute it monthly, and that for this purpose “net 
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income” will consist of all interest income accrued 
on the portfolio assets of the Applicant, less all 
expenses of that Portfolio. Applicant asserts that if it 
values its securities on the basis of amortized cost, 
there will be no calculation for unrealized capital 
gains or losses, and that since its dividend will be 
paid daily, the per share net asset value of the Money 
Market Portfolio will remain constant at $1.00. 


As here pertinent, Section 2(a)(41) of the Act defines 
value to mean: (1) with respect to securities for 
which market quotations are readily available, the 
market value of such securities, and (2) with respect 
to other securities and assets, fair value as 
determined in good faith by an _ investment 
company’s board of directors. Rule 22c-1 adopted 
under the Act provides, in part, that no registered 
investment company or principal underwriter 
therefor issuing any redeemable security shall sell, 
redeem or repurchase any such security except at a 
price based on the current net asset value of such 
security which is next computed after receipt of a 
tender of such security for redemption or of an order 
to purchase or to sell such security. Rule 2a-4 
provides, as here relevant, that the current net asset 
value of a redeemable security issued by a 


registered investment company used in computing 
its price for the urpose of distribution, redemption 


and repurchase shall be an amount which reflects 
calculations made substantially in accordance with 
the provisions of that rule, with estimates used 
where necessary or appropriate. Rule 2a-4 further 
states that portfolio securities with respect to which 
market quotations are readily available shall be 
valued at current market value, and that other 
securities and assets shall be valued at fair value as 
determined in good faith by an_ investment 
company’s board of directors. Prior to the filing of the 
application, the Commission expressed its view that, 
among other things, (1) Rule 2a-4 under the Act re- 
quires that portfolio instruments of “money market” 
funds be valued with reference to market factors, 
and (2) it would be inconsistent generally with the 
provisions of Rule 2a-4 for a “money market” fund to 
value its portfolio instruments on an amortized cost 
basis (Investment Company Act Release No. 9786, 
May 31, 1977). In view of the foregoing, Applicant 
requests exemptions from the provisions of Section 
2(a)(41) of the Act, and Rules 2a-4 and 22c-1 
thereunder, to the extent necessary to permit 
Applicant to value portfolio securities of its Money 
Market Portfolio by means of the amortized cost 
method of valuation (i.e., valuing securities at cost, 
adjusted for amortization of premium or accretion of 
discount). 
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Section 6(c) of the Act provides, in part, that upon 
application the Commission may conditionally or 
unconditionally exempt any person, security, or 
transaction, or any class or classes of persons, 
securities, or transactions, from any provision or 
provisions of the Act or of any rule or regulation 
thereunder, if and to the extent that such exemption 
is necessary or appropriate in the public interest and 
consistent with the protection of investors and the 
purposes fairly intended by the policy and provisions 
of the Act. 


Applicant states that it wishes to attract 
sophisticated individual and institutional investors 
and that it believes that many of these investors 
require a short-term municipal bond fund which 
maintains a constant net asset value per share and 
pays dividends which do not fluctuate on account of 
daily changes in the values of its portfolio securities. 
Applicant states that it believes that in order to 
attract such investors and retain them as 
shareholders, the Money Market Portfolio must have 
a stable net asset value, preferably at $1.00 per 
share, and a constant steady flow of investment 
income. Applicant also states that it will not own 
portfolio securities having maturities exceeding one 
year, and that its average portfolio maturity will not 
exceed 120 days. Applicant further states that it 
believes that, with respect to municipa; securities 
maturing in 120 days or less, there is normally a 
negligible discrepancy between market value and 
the amortized cost value of such securities. On the 
basis of the foregoing. Applicant believes that the 
valuation of its Money Market Portfolio’s investment 
securities on the amortized cost basis wil benefit its 
shareholders by enabling the Money Market 
Portfolio to more effectively maintain its $1.00 price 
per share while providing shareholders with the 
opportunity to receive a flow of investment income 
less subject to fluctuation than under procedures 
whereby its daily dividend would be adjusted by all 
realized and unrealized gains and losses on its 
portfolio securities. Lastly, Applicant states that a 
number of short-term money market funds which 
will be in direct competition with the Money Market 
Portfolio now effect sales, redemptions and 
repurchases of their shares at prices calculated by 
means of the amortized cost method of valuation. 
Therefore, Applicant’s board of directors has 
determined in good faith that this method of 
calculating the net asset value per share of the 
Money Market Portfolio under such circumstances 
iS appropriate and in the best interests of 
shareholders. In addition, Applicant has agreed that 
the following conditions be imposed in any order 
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granting the exemptions it has requested: 


1. In supervising the operations of the Money Market 
Portfolio and delegating special responsibilities 
involving management of the Portfolio to Applicant's 
investment adviser, Applicant’s board of directors 
undertakes—as a particular responsibility within the 
overall duty of care owed to its shareholders—to 
establish procedures reasonably designed, taking 
into account current market conditions and the 
Money Market Portfolio’s investment objectives, to 
stabilize Applicant’s net asset value per share, as 
computed for the purpose of distribution, 
redemption and repurchase, at $1.00 per share. 


2. Included within the procedures to be adopted by 
the board of directors of the Applicant shall be the 
following: 


(a) Review by the board of directors, as it deems 
appropriate and at such intervals as are reasonable 
in light of current market conditions, to determine 
the extent of deviation, if any, of the Money Market 
Portfolio’s net asset value per share as determined 
by using available market quotations from the $1.00 
amortized cost price per shre, and the maintenance 
of records of such review.! 


(b) In the event such deviation from the $1.00 
amortized cost price per share exceeds % of 1 
percent, a requirement that the board of directors 
will promptly consider what action, if any, should be 
initiated. 


(c) Where the board of directors believes the extent of 
any deviation from the $1.00 amortized cost price 
per share may result in material dilution or other 
unfair results to investors or existing shareholders, it 
shall take such action as it deems appropriate to 
eliminate or to reduce to the extent reasonably 
practicable such dilution or unfair results, which 
may include: redeeming shares in kind; selling 
portfolio instruments prior to maturity to realize 
capital gains or losses, or to shorten the Money 
Market Portfolio’s average portfolio maturity; a 
capital distribution; withholding dividends; or 
utilizing a net asset value per share as determined by 
using available market quotations. 


3. The Money Market Portfolio will maintain a dollar- 
weighted average portfolio maturity appropriate to 
its objective of maintaining a stable net asset value 
per share; provided, however, that the Money Market 
Portfolio will not (a) purchase any instrument with a 
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remaining maturity of greater than one year, or (b) 
maintain a dollar-weighted average portfolio 
maturity which exceeds 120 days.’ 


4. Applicant will record, maintain, and preserve 
permanently in an easily accessible place a written 
copy of the procedures (and any modifications 
thereto) described in condition 1 above, and will 
record, maintain and preserve for a period of not less 
than six years (the first two years in an easily 
accessible place) a written record of the board of 
directors’ considerations and actions taken in 
connection with the discharge of their 
responsibilities, as set forth above, to be included in 
the minutes of the boards of directors’ meetings. The 
documents preserved pursuant to this condition 
shall be subject to inspection by the Commission in 
accordance with Section 31(b) of the Act, as if such 
documents were records required to be maintained 
pursuant to rules adopted under Section 31(a) of the 
Act. 


5. The Money Market Portfolio will limit its portfolio 
investments, including repurchase agreements, to 
those United Staes dollar-denominated instruments 
which Applicant’s board of directors determines 
present minimal credit risks, and which are of “high 
quality” as determined by any major rating service 
or, in the case of any instrument that is not rated, of 
comparable quality as determined by the board of 
directors. 


6. Applicant will include in each of its quarterly re- 
ports, as an attachment to Form N-1Q, a statement 





To fulfill this condition, Applicant intends to use 
actual quotations or estimates of market value 
reflecting current market conditions chosen by Its 
board of directors in the exercise of its discretion to 
be appropriate indicators of value which may 
include, inter alia, (1) quotations or estimates of 
market value for individual portfolio instruments, or 
(2) values obtained from yield data relating to 
classes of money market instruments published by 
reputabe sources. 


?Applicant states that in fulfilling this condition, ifthe 
disposition of a portfolio security results in a dollar- 
weighted average portfolio maturity in excess of 120 
days, the Money Market Portfolio will invest available 
cash in such a manner as to reduce its dollar- 
weighted average portfolio maturity to 120 days or 
less aS soon as reasonably practicable. 
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as to whether any action pursuant to condition 2(c) 
above was taken during the preceding fiscal quarter 
and, if any such action was taken, will describe the 
nature and circumstances of such action. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than January 30, 1981, at 5:30 
p.m., submit to the Commission in writing, a request 
for a hearing on the application accompanies by a 
statement as to the nature of his or her interest, the 
reasons for such request and the issues, if any, of 
fact or law proposed to be controverted, or he or she 
may request that he or she be notified if the 
Commission shall order a hearing thereon. Any such 
communication should be addressed: Secretary, 
Securities and Exchange Commission, Washington, 
D.C. 20549. A copy of such request shall be served 
personally or by mail upon Applicant at the address 
stated above. Proof of such service (by affidavit or, in 
the case of an attorney-at-law, by certificate) shall be 
filed contemporaneously with the request. As 
provided by Rule 0-5 of the Rules and Regulations 
promulgated under the Act, an order disposing of the 
application herein will be issued as of course 
following said date unless the Commission 
thereafter orders a hearing upon request or uponthe 
Commission’s own motion. Persons who request a 
hearing, or advice as to whether a hearing is ordered, 
will receive any notices and orders issued in this 
matter, including the date of the hearing (if ordered) 
and any postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11531/January 5, 1981 


In the Matter of 

DEN MANAGEMENT, INC. 

1 Spruce Place 

Denville, NJ 07834 

(811-2710) 

NOTICE OF PROPOSAL TO TERMINATE RE- 


GISTRATION PURSUANT TO SECTION 8(f) OF 
THE INVESTMENT COMPANY ACT OF 1940 
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NOTICE IS HEREBY GIVEN that the Commission 
proposes, pursuant to Section 8(f) of the Investment 
Company Act of 1940 (“Act”), to declare by order on 
its own motion, that DEN Management, Inc. 
(“Fund”), registered under the Act as an open-end, 
non-diversified management investment company, 
has ceased to be an investment company as defined 
in the Act. 


Information contained in the files of the Commission 
indicates that the Fund was organized under the 
laws of the State of New Jersey on October 27, 1976, 
and registered under the Act on November 24, 1976. 
The files of the Commission further indicate that the 
Fund has not filed a registration statement pursuant 
to the Securities act of 1933 and, thus, has not made 
a public distribution of its securities. Furthermore, 
the Fund has never filed any of the periodic reports 
required by the Act. Thus, it appears that the Fundis 
not currently engaged in the business of an 
investment company. 


Section 8(f) of the Act provides, in part, that when the 
Commisison, on its own motion or upon application 
finds that a registered investment company has 
ceased to be an investment company, it shall so 
declare by order and, upon the taking effect of such 
order, the registration of such company shall cease 
to be in effect. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than January 30, 1981, at 5:30 
p.m., submit to the Commission in writing, a request 
for a hearing on the matter accompanied by a 
statement as to the nature of his or her interst, the 
reasons for such request and the issues, if any, of 
fact or law proposed to be controverted, or he or she 
may request that he or she be notified if the 
Commission shall order a hearing thereon. Any such 
communication should be addressed: Secretary, 
Securities and Exchange Commission, Washington, 
D.C. 20549. A copy of such request shal! be served 
personally or by mail upon the Fund at the address 
stated above. Proof of such service (by affidavit or, in 
the case of anattorney-at-law, by certificate) shall be 
filed contemporaneously with the request. As 
provided by Rule 0-5 of the Rules and Regulations 
promulgated under the Act, an order disposing of the 
matter herein will be issued as of course following 
said date unless the Commission thereafter orders a 
hearing upon request or upon the Commission’s own 
motion. Persons who request a hearing, or advice as 
to whether a hearing is ordered, will receive any 
notices and orders issued in this matter, including 
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the date of the hearing (if ordered) and any 
postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11532/January 5, 1981 


In the Matter of 


NEW YORK BANK TRUST SHARES 
c/o National Distribution Group 
111 Broadway 

New York, New York 10006 


(811-294) 


NOTICE OF PROPOSAL TO Tr RMINATE 
REGISTRATION PURSUANT TO SECTION 8(f) OF 
THE INVESTMENT COMPANY ACT OF 1940 


NOTICE IS HEREBY GIVEN that the Commission 
proposes, pursuant to Section 8(f) of the Investment 
Company Act of 1940 (“Act”), to declare by order on 
its own motion that New York Bank Trust Shares 
(“Fund”), registered under the Act as a unit 
investment trust, has ceased to be an investment 
company as defined in the Act. 


Information contained in the files of the Commission 
indicates that the Fund registered under the Act on 
November 1, 1940, and that National Distributors 
Corporation, a Maryland corporation, acted as 
depositor to the Fund. The files of the Commission 
further indicate that the Fund made a public offering 
of its shares prior to the effective date of the 
Securities Act of 1933. The files of the Commission 
also indicate that the trust agreement between the 
Fund and National Distributors Corporation was 
terminated as of February 15, 1944, and that notice 
of such termination was given to the 
certificateholders of the Fund on or about November 
15, 1943. !n addition, the files of the Commission 
indicate that the last communication the staff had 
with the Fund was in November, 1943. Thus, it 
appears that the Fund is not currently engaged inthe 
business of an investment company. 
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Section 8(f) of the Act provides, in part, that when the 
Commission on its own motion upon or application 
finds that a registered investment company has 
ceased to be an investment company, it shall so 
declare by order and, upon the taking effect of such 
order, the registration of such company shall cease 
to be in effect. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than January 30, 1981, at 5:30 
p.m., submit to the Commission in writing, a request 
for a hearing on the matter accompanied by a 
statement as to the nature of his or her interest, the 
reasons for such request and the issues, if any, of 
fact or law proposed to be controverted, or he or she 
may request that he or she be notified if the 
Commission shall order a hearing thereon. Any such 
communication should be addresed: Secretary, 
Securities and Exchange Commission, Washington, 
D.C. 20549. A copy of such request shall be served 
personally or by mail upon the Fund at the address 
stated above. Proof of such service (by affidavit or, in 
the case of an attorney-at-law, by certificate) shall be 
filed contemporaneously with the request. As 
provided by Rule 0-5 of the Rules and Regulations 
promulgated under the Act, an order disposing of the 
matter herein will be issued as of course following 
said date unless the Commission thereafter orders a 
hearing upon request or upon the Commission’s own 
motion. Persons who request a hearing, or advice as 
to whether a hearing is ordered, will receive any 
notices and orders issued in this matter, including 
the date of the hearing (if ordered) and any 
postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11533/January 5, 1981 


In the Matter of 


FEDERATED CASH MANAGEMENT TRUST 
421 Seventh Avenue 
Pittsburgh, PA 15219 


(811-2983) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 8(f) OF THE ACT FOR AN ORDER 
DECLARING THAT APPLICANT HAS CEASED TO BE 
AN INVESTMENT COMPANY 


NOTICE IS HEREBY GIVEN that Federated Cash 
Management Trust (‘‘Applicant’), which is 
registered under the Investment Company Act of 
1940 (“Act”) as an open-end, diversified, 
management investment company, filed an 
application on October 21, 1980, requesting an 
order of the Commission, pursuant to Section 8(f) of 
the Act, declaring that Applicant has ceased to bean 
investment company as defined by the Act. All 
interested persons are referred to the application on 
file with the Commission for a statement of the 
representations contained therein, which are 
summarized below. 


Applicant states that it registered under the Act on 
December 28, 1979, and that it simultaneously 
registered an indefinite number of its shares of 
beneficial interest of common stock under the 
Securities Act of 1933. According to the application, 
the registration of those shares became effective on 
April 9, 1980, at which time an initial public offering 
of those shares commenced. Applicant further 
states that it was dissolved pursuant to its Declaration 
of Trust and applicable state law on August 18, 1980. 


According to the application, on August 18, 1980, 


Applicant’s Trustees recommended to its 
shareholders that Applicant’s affairs be wound up 
and terminated and that unanimous consent of 
shareholders approving such termination was 
obtained on August 18, 1980. Applicant states that it 
voluntarily redeemed all of its 5,355,932 
outstanding shares at their $1 net asset value per 
share and that such redemptions were completed on 
August 18, 1980. Applicant further states that all its 
portfolio securities either matured or were sold to 
Federated Master Trust (a money market fund 
registered under the Act) pursuant to Rule 6C-5(T) 
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under the Act. According to the application, that 
liquidation resulted in transfer agent and 
administrative fees of $21,654.99, which were 
assumed by Cash Management Research Corp., 
Applicant’s investment adviser. 


Applicant states that as of the date of the filing of the 
application it had no assets or liabilities and was not 
a party to any litigation or administrative proceeding. 
Applicant further states that it is not engaged and 
does not propose to engage in any business activities 
other than those necessary for the winding up of its 
affairs and that there are no shareholders of 
Applicant to whom distribution in complete 
liquidation of their interests has not been made. 
According to the application, Applicant intends to 
file Articles of Dissolution with the Secretary of State 
of the Commonwealth of Massachusetts. 


Section 8(f) of the Act provides, in pertinent part, 
that when the Commission, upon application, finds 
that a registered investment company has ceased to 
be an investment company as defined by the Acct, it 
shall so declare by order and, upon taking effect of 
such order, the registration of such company under 
the Act shall cease to be in effect. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than January 30, 1981, at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the application accompanied by a 
statement as to the nature of his interest, the reason 
for such request, and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission shall order a 
hearing thereon. Any such communication should 
be addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicant at the address stated above. Proof of 
such service (by affidavit or, in the case of an 
attorney-at-law, by certificate) shall be filed 
contemporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of the application 
will be issued as of course following said date unless 
the Commission thereafter orders a hearing upon 
request or upon the Commission’s own motion. 
Persons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any notices 
and orders issued in this matter, including the date 
of the hearing (if ordered) and any postponements 
thereof. 
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For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11534/January 5, 1981 


In the Matter of 


BULLOCK FUND, LTD. 

BULLOCK TAX-FREE SHARES, INC. 
CANADIAN FUND, INC. 

DIVIDEND SHARES, INC. 

HIGH INCOME SHARES, INC. 

MONEY SHARES, INC. 

MONTHLY INCOME SHARES, INC. 
NATION-WIDE SECURITIES COMPANY, INC. 


and 


CALVIN BULLOCK, LTD. 
One Wall Street 
New York, New York 10005 


(812-4733) 


NOTICE OF FILING OF APPLICATION FOR AN 
ORDER PURSUANT TO SECTION 11(a) OF THE ACT 
PERMITTING OFFERS OF EXCHANGE AND 
PURSUANT TO SECTION 6(c) OF THE ACT 
GRANTING EXEMPTION FROM SECTION 22(d) OF 
THE ACT 


NOTICE IS HEREBY GIVEN that Bullock Fund, Ltd., 
Canadian Fund, Inc., Dividend Shares, Inc., Monthly 
Income Shares, Inc., and Nation-Wide Securities 
Company, Inc. (collectively, the “Funds”), High 
Income Shares, Inc. (“High Income”), Bullock Tax- 
Free Shares, Inc. (“Tax-Free”), and Money Shares, 
Inc. (“Money Shares”), each registered as a 
diversified, open-end, management investment 
company under the Investment Company Act of 
1940 (“Act”), and Calvin Bullock, Ltd. (“Bullock”), 
principal underwriter for the Funds, High Income, 
Tax-Free and Money Shares (the Funds, High 
Income, Tax-Free, Money Shares and Bullock are 
hereinafter referred to collectively as “Applicants”), 
filed an application on Setember 9, 1980, for an 
order: (1) pursuant to Section 11(a) of the Act, (a) to 
permit the Funds and Bullock to offer shares of the 
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Funds in exchange for shares of High Income, on a 
basis other than their relative net asset values per 
share at the time of the exchange (‘Relative Net 
Asset Value”), (b) to permit the Funds and Bullock to 
offer shares of the Funds in exchange for shares of 
Tax-Free on a basis other than Relative Net Asset 
Value, such shares of Tax-Free having been acquired 
in a prior exchange at Relative Net Asset Value, for 
shares of High Income, (c) to permit the Funds and 
Bullock to offer shares of the Funds in exchange for 
shares of Money Shares on a basis other than 
Relative Net Asset Value, such shares of Money 
Shares having been acquired in a prior exchange, at 
Relative Net Asset Value, for shares of High Income, 
(d) to permit the Funds and Bullock to offer shares of 
the Funds in exchange for shares of Money Shares 
on a basis other than Relative Net Asset Value, such 
shares of Money Shares having been acquired in a 
prior exchange, at Relative Net Asset Value, for 
shares of Tax-Free which in turn had been acquired 
in a prior exchange at Relative Net Asset Value, for 
shares of High Income, (e) to permit High Income 
and Bullock to offer shares of High Income in 
exchange for shares of Tax-Free, on a basis other 
than Relative Net Asset Value, and (f) to permit High 
Income and Bullock to offer shares of High Income 
in exchange for shares of Money Shares (which had 
been acquired in a prior exchange at Relative Net 
Asset Value for shares of Tax-Free) on a basis other 
than Relative Net Asset Value; and (2) pursuant to 
Section 6(c) of the Act, exempting Applicants from 
the provisions of Section 22(d) of the Act in 
connection with such exchanges. All interested 
persons are referred to the application on file with 
the Commission for a statement of the 
representations contained therein, which are 
summarized below. 


Applicants state that Bullock maintains a 
continuous public offering of shares of the Funds, 
High Income, Tax-Free and Money Shares, and that 
(i) shares of each of the Funds are offered to the 
public at their respective net asset values plus a 
sales load which varies from 8.50 percent of the 
offering price on purchases of less than $10,000, to 
1.00 percent of the offering price on purchases of $1 
million or more; (ii) shares of High Income are 
offered to the public at net asset value plus a sales 
load which varies from 7.25 percent of the offering 
price on purchases of less than $25,000, to 1.00 
percent of the offering price on purchases of $1 
million or more; and (iii) shares of Tax-Free are 
offered to the public at net asset value plus a sales 
load which varies from 4.75 percent of the offering 
price on purchases of less than $100,000 to 1.00 
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percent of the offering price on purchases of $1 
million or more. According to the application, 
Bullock maintains a continuous public offering of 
shares of Money Shares at net asset value, without 
the imposition of a sales load. 


Applicants represent that certain exchanges of 
shares at Relative Net Asset Values are permitted 
under Section 11(a) of the Act and are currently 
available to shareholders of the Funds, High Income, 
Tax-Free and Money Shares. In general, Applicants 
state that shares of each of the Funds, High Income 
and Tax-Free may be offered in exchange for shares 
of any of the other investment companies that have 
an equal or lower sales load. For purposes of 
subsequent Relative Net Asset Value exchanges, 
Applicants state that shares acquired in exchange 
for shares of a company having a higher sales load 
are treated as if they had been purchased at the 
higher load. Further, shares of the Funds, High 
Income, Tax-Free or Money Shares acquired through 
reinvestment of dividends and capital gains 
distributions may be exchanged for shares of any of 
the Funds, High Income, Tax-Free or Money Shares 
on the basis of Relative Net Asset Value. Applicants 
further state that shares of Money Shares purchased 
for cash may not be exchanged for shares of any of 
the Funds, High Income or Tax-Free, and that a 


shareholder of Money Shares wanting to exchange 
shares acquired for cash would be required to 
redeem such shares of Money Shares and purchase 
shares of one of the Funds, High Income or Tax-Free 
for cash at the current offering price described inthe 


prospectus of such investment company. 
Applicants also state that shares of Money Shares 
acquired through a Relative Net Asset Value 
exchange of shares of the Funds, High Income or 
Tax-Free and shares obtained from reinvestment of 
dividends or capital gains distributions thereon may 
be reexchanged as if they had been acquired by 
paying the load applicable to the shares for which 
the Money Shares shares were originally exchanged. 


Applicants state that, pursuant to an order of the 
Commission (Investment Company Act Release No. 
9676, March 14, 1977), shares of Tax-Free acquired 
otherwise than in exchange for shares of the Funds 
or through reinvestment of dividends or capital gains 
distributions may be exchanged for shares of any of 
the Funds at Relative Net Asset Value plus a sales 
load equal to the difference between the sales load 
described inthe prospectus of each of the Funds and 
the sales load originally paid on the purchase of the 
Tax-Free shares being exchanged. Applicants 
further state that, pursuant to another order of the 
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Commission (Investment Company Act Release No. 
10724, June 11, 1979), the Funds and Bullock are 
permitted to offer shares of the Funds, on a basis 
other than Relative Net Asset Value, in exchange for 
shares of Money Shares which were acquired in 


exchange for shares of Tax-Free at Relative Net Asset 
Value. 


According to the application, in the case of each of 
the exchanges described above and the proposed 
exchanges, (i) the shares being exchanged must 
have a net asset value of at least $500 or the 
minimum initial amount required for investment, 
whichever is greater, and (ii) a service charge of 
$5.00 is deducted by Bullock to cover its clerical and 
other expenses. 


Applicants seek exemptive relief to permit the 
following offers of exchange, each of which involves 
the inclusion of shares of High Income at some level 
in the overall transaction: (1) shares of High Income 
may be exchanged for shares of any of the Funds at 
Relative Net Asset Values, plus a sales load equal to 
the difference between the sales load described in 
the Funds’ prospectuses and that originally paid on 
the purchase of High Income; (2) shares of Tax-Free 
(which were acquired in exchange for shares of High 
Income) may be exchanged for shares of any of the 
Funds at Relative Net Asset Value, plus a sales load 
equal to the difference between the sales load 
described in the Funds’ propectuses and that 
originally paid on the purchase of High Income; (3) 
shares of Money Shares (which were acquired in 
exchange for shares of High Income) may be 
exchanged for shares of any of Funds at Relative Net 
Asset Value, plus a sales load equal to the difference 
between the sales load described in the Funds’ 
prospectuses and that originally paid on the 
purchase of High Income; (4) shares of Money 
Shares (which were acquired in exchange for shares 
of Tax-Free which in turn were acquired in exchange 
for shares of High Income) may be exchanged for 
shares of any of the Funds at Relative Net Asset 
Value, plus a sales load equal to the difference 
between the sales load described in the Funds’ 
prospectuses and that originally paid on the 
purchase of High Income; (5) shares of Tax-Free 
may be exchanged for shares of High Income at 
Relative Net Asset Value plus a sales load equal to 
the difference between the sales load described in 
the High Income prospectus and that originally paid 
on the purchase of the Tax-Free shares. Applicants 
assert that the sales loads payable on the proposed 
exchanges will be received by Bullock as principal 
underwriter for the Funds and High Income, and a 
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portion of such sales loads may be reallowed to 
dealers. 


Applicants state that the exchanges they propose 
would be on a basis other than Relative Net Asset 
Value because a shareholder would be required to 
pay the difference in sales load between those 
imposed on purchases of High Income and Tax-Free 
and those imposed on purchases of shares of the 
Funds and High Income, respectively. Applicants 
further state that the sales loads described in the 
prospectuses of each of the Funds and High Income 
differ from the sales loads which would be 
applicable to the proposed exchange offers. 


Applicants state that in the event a shareholder 
desires to exchange for shares of High Income (i) 
shares of Tax-Free or Money Shares which were 
acquired in exchange for shares of any of the Funds 
or High Income or through reinvestment of 
dividends on any shares of Tax-Free or High Income 
however acquired, or (ii) shares of Tax-Free not 
acquired through an exchange of shares of Money 
Shares which were acquired in exchange for shares 
of Tax-Free, those shares which may be exchanged 
at Relative Net Asset Value without sales load will be 
exchanged first, and the remaining shares to be 
exchanged will be selected from those shares which 
are entitled to be exchanged upon payment of the 
lowest additional sales load. 


Section 11(a) of the Act provides, in pertinent part, 
that it shall be unlawful for any registered open-end 
investment company or any principal underwriter 
for such company to make, or cause to be made, an 
offer to the holder of a security in the same or 
another such investment company to exchange that 
security for a security of the same or another such 
company on any basis other than the relative net 
asset values of the respective securities to be 
exchanged, unless the terms of the offer have first 
been submitted to and approved by the 
Commission. 


Section 22(d) of the Act provides, in pertinent part, 
that no registered investment company shall sell any 
redeemable security issued by it to any person 
except either to or through a principal underwriter 
for distribution or at a current public offering price 
described in the prospectus and, if such class of 
security is being currently offered to the public by or 
through an underwriter, no principal underwriter of 
such security and no dealer shall sell any such 
security to any person except a dealer, principal 
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underwriter, or the issuer, except at a current public 
offering price described in the prospectus. 


Section 6(c) of the Act provides, in part, that the 
Commission may, by order upon application, 
exempt any person, security or transaction, or any 
class or classes of persons, securities or 
transactions, from any provision or provisions of the 
Act, or of any rule or regulation thereunder, if and to 
the extent that such exemption is necessary or 
approriate in the public interest and consistent with 
the protection of investors and the purposes fairly 
intended by the policy and provisions of the Act. 


Applicants request an order, pursuant to Section 
11(a) of the Act, permitting the proposed offers of 
exchange on a basis other than Relative Net Asset 
Value, and pursuant to Section 6(c) of the Act, 
exempting such exchanges from the provisions of 
Section 22(d) of the Act to the extent necessary to 
permit the proposed exchanges. 


Applicants state that the proposed exchange offers 
are designed to permit a shareholder of High 
Income, Tax-Free or Money Shares to satisfy his 
changing investment objectives by changing his 


-investment to another investment company with 


different investment objectives without paying the 
full sales load otherwise applicable. Applicants 
submit that an exchange offer of one of the Funds to 
shareholders of High Income or of High Income to 
Tax-Free at the Relative Net Asset Value of the Funds 
or High Income, respectively, would inequitably 
benefit such shareholders who would have paid 
substantially less sales loads on their initial 
investments in shares of Tax-Free or High Income 
than similarly situated investors in High Income and 
the Funds, respectively. 


Applicants submit that if shares of the Funds or of 
High Income could be acquired at net asset value in 
the proposed exchanges, such exchanges would be 
in violation of Section 22(d) of the Act and not within 
any of the exemptions therefrom provided in Rule 
22d-1 under the Act since an investor would be able 
to purchase such shares of one of the Funds or of 
High Income at a sales load other than that 
described in its prospectus merely by purchasing 
shares in an investment company with a lower sales 
load and exchanging those shares for shares of an 
investment company with a higher sales load. 
Applicants further submit that (1) the proposed 
exchange offers are fair and equitable to 
shareholders of the Funds, High Income, Tax-Free 
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and Money Shares, and give such shareholders 
flexibility in their financial planning, and (ii) that the 
granting of the order requested would be 
appropriate in the public interest and consistent 
with the protection of investors and the purposes 
fairly intended by the policy and provisions of the 
Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than January 30, 1981, at 5:30 
p.m., submit to the Commission in writing, a request 
for a hearing on the application accompanied by a 
statement as to the nature of his interest, the reason 
for such request and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission shall order a 
hearing thereon. Any such communication should 
be addressed: Secretary, Securities and Exchange 
Commission, Washington, D. C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicants at the address stated above. Proof 
of such service (by affidavit or, in the case of an 
attorney-at-law, by certificate) shall be filed 
contemporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of the application 
will be issued as of course foliowing said date unless 
the Commission thereafter orders a hearing upon 
request or upon the Commission’s own motion. 
Persons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any notices 
and orders issued in this matter, including the date 
of the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11535/January 5, 1981 


In the Matter of 


FLORIDA MUTUAL U.S. GOVERNMENT 
SECURITIES FUND, INC. 

Suite 1507, Landmark Bldg. 

One Financial Plaza 

Ft. Lauderdale, Florida 33394 
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(812-4711) 


ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
EXEMPTING APPLICANT FROM THE PROVISIONS 
OF SECTION 2(a) (41) OF THE ACT AND RULES 2a-4 
AND 22c-1 THEREUNDER 


Florida Mutual U.S. Government Securities Fund, 
Inc. (“Applicant”), registered under the Investment 
Company Act of 1940 (“Act”) as an open-end, 
diversified, management investment company, filed 
an application on August 13, 1980, for an order of 
the Commission, pursuant to Section 6(c) of the Act 
exempting its proposed money market fund portfolio 
(“Portfolio 1”) from the provisions of Section 2(a) 
(41) of the Act and Rules 2a-4 and 22c-1 thereunder 
to the extent necessary to permit calculation of the 
net asset value per share of Portfolio | using the 
amortized cost method of valuing portfolio 
securities. 


On December 4, 1980, a notice was issued 
(Investment Company Act Release No. 11477) of the 
filing of the application. The notice gave interested 
persons an opportunity to request a hearing and 
stated that an order disposing of the application 
would be issued as of course unless a hearing should 
be ordered. No request for a hearing has been filed, 
and the Commission has not ordered a hearing. 


The matter has been considered, and it is found that 
the granting of the requested exemptions is 
appropriate in the public interest and consistent 
with the protection of investors and the purposes 
fairly intended by the policy and provisions of the 
Act. Accordingly, 


IT IS ORDERED, pursuant to Section 6(c) of the Act, 


that the application for exemption from the 
provisions of Section 2(a) (41) of the Act and Rules 
2a-4 and 22c-1 thereunder, to the extent requested 
be, and hereby is, granted, effective forthwith, 
Subject to the following conditions agreed to by 
Applicants: 


1. In supervising Applicant’s operations and 
delegating special responsibilities involving 
portfolio management to Applicant’s investment 
adviser, Applicant’s board of directors undertakes— 
as a particular responsibility within the overall duty 
of care owed to its shareholders—to establish 
procedures reasonably designed, taking into 
account current market conditions and Applicant’s 
investment objectives, to stabilize Applicant's net 
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asset value per share, as computed for the purpose 
of distribution, redemption and repurchase, at $1.00 
per share. 


2. Included within the procedures to be adopted 
by the board of directors are the following duties and 
responsibilities: 


(a) Review by the board of directors, as it deems 
appropriate and at such intervals as are reasonable 
in light of current market conditions, to determine 
the extent of deviation, if any, of the net asset value 
per share as determined by using available market 
quotations from the $1.00 amortized cost price per 
share, and the maintenance of records of such 
review.’ 


(b) In the event such deviation from the $1.00 
amortized cost price per share exceeds % of 1 
percent, the board of directors will promptly 
consider what action, if any, should be initiated. 


(c) Where the board of directors believes the extent 
of any deviation from the $1.00 amortized cost price 
per share may result in material dilution or other 
unfair results to investors or existing shareholders, it 
shall take such action as it deems appropriate to 
eliminate or to reduce to the extent reasonably 


practicable such dilution or unfair results, which 
action may include: redeeming shares in kind; 
selling portfolio instruments prior to maturity to 
realize capital gains or losses, or to shorten the 
average maturity of portfolio instruments; 
withholding dividends; or utilizing a net asset value 
per share as determined by using available market 
quotations. 


3. Applicant will maintain a dollar-weighted average 
portfolio maturity appropriate to its objective of 
maintaining a stable net asset value per share; 
provided, however, that Applicant wiil not (a) 
purchase any instrument with a remaining maturity 
of greater than one year, or (b) maintain a dollar- 
weighted average portfolio maturity which exceeds 
120 days.? 


4. Applicant will record, maintain, and preserve 
permanently in an easily accessible place a written 
copy of the procedures (and any modifications 
thereto) described in paragraph 1 above, and will 
record, maintain and preserve for a period of not less 
than six years (the first two years in an easily 
accessible place) a written record of the board of 
directors’ considerations and actions taken in 
connection with the discharge of their 
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responsibilities, as set forth above, to be included in 
the minutes of the board of directors’ meetings. The 
documents preserved pursuant to this condition 
shall be subject to inspection by the Commission in 
accordance with Section 31(b) of the Act, as if such 
documents were records required to be maintained 
pursuant to rules adopted under Section 31(a) of the 
Act. 


5. Applicant will limit its portfolio investments, 
including repurchase agreements, to those United 
States’ dollar-denominated instruments which its 
board of directors determines present minimal 
credit risks, and which are of “high quality” as 
determined by any major rating service or, in the 
case of any instrument that is not rated, of 
comparable quality as determined by the board of 
directors. 


6. Applicant will include in each of its quarterly 
reports, as an attachment to Form N-1Q, astatement 
as to whether any action pursuant to paragraph 2(c) 
above was taken during the preceding fiscal quarter 
and, if any such action was taken, will describe the 
nature and circumstances of such action. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








‘Successor states that to fulfill this condition, it 
intends to use actual quotations or estimates of 
market value reflecting current market conditions 
chosen by its board of directors in the exercise of its 
discretion to be appropriate indicators of value. In 
addition, Successor states that the quotations or 
estimates utilized may include, inter alia, (1) 
quotations or estimates of market value for 
individual portfolio instruments, or (2) values 
obtained from yield data relating to classes of money 
market instruments published by reputable 
sources. 


2In fulfilling this condition, if the disposition of a 
portfolio instrument results in a dollar-weighted 
average portfolio maturity in excess of 120 days, 
Money will invest its available cash in such a manner 
as to reduce its dollar-weighted average portfolio 
maturity to 120 days or less as soon as reasonably 
practicable. 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11536/January 6, 1981 


In the Matter of 


ALGEMENE BANK NEDERLAND N.V. 
c/o Michael F. Orr, Esq. 

Milbank, Tweed, Hadley & McCloy 

1 Chase Manhattan Plaza 

New York, New York 10005 


(812-4717) 


ORDER DENYING REQUEST FOR HEARING AND 
GRANTING APPLICATION FOR AN ORDER PURSU- 
ANT TO SECTION 6(c) OF THE ACT EXEMPTING 
APPLICANT FROM ALL PROVISIONS OF THE ACT 


On October 15, 1980, a notice was issued 
(Investment Company Act Release No. 11397) ofthe 
filing of an application on August 22, 1980, and an 
amendment thereto on October 3, 1980, for an order 
of the Commission pursuant to Section 6(c) of the 
Investment Company Act of 1940 (“Act”), 
exempting Algemene Bank Nederland N.V. 
(“Applicant”), a commercial bank located in The 
Netherlands, from all provisions of the Act. the 
Notice gave interested persons an opportunity to 
request a hearing, and stated that an order disposing 
of the application would be issued as of course 
unless a hearing should be ordered. The 
Commission has previously considered applications 
and issued orders exempting foreign commercial 
banks proposing to make public offerings of their 
commercial paper in the United States from all 
provisions of the Act, subject to certain conditions. 
Applicant intends to make a similar public offering 
of commercial paper in the United States, and its 
application conforms in all material respects to prior 
foreign commercial bank applications considered 
by the Commission. 


On November 10, 1980, prior to the expiration of the 
notice period, Mr. William Leighton (“Mr. Leighton”), 
president of Option Advisory Service, Inc. (“OAS”), 
an investment adviser registered under the 
Investment Advisers Act of 1940, requested, on 
behalf of OAS, that a hearing be held on the 
application. Mr. Leighton has requested hearings on 
a number of similar foreign commercial bank 
applications previously filed with the Commission. 
The Commission disposed of such requests on 
September 10, 1980, by issuing orders denying Mr. 
Leighton’s hearing requests and exempting such 
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banks, including their wholly-owned subsidiaries in 
certain cases, from all provisions of the Act.? 


In summary the principal assertions or arguments 
made by Mr. Leighton in the instant hearing request, 
each of which was also made in some of his previous 
requests, are that (1) the Commission does not have 
jurisdiction to consider the Applicant's application 
because the Commission’s jurisdiction is limited to 
the regulation of domestic investment companies. 
Mr. Leighton asserts that the Board of Governors of 
the Federal Reserve System should be the body to 
determine Applicant’s status as an investment 
company, (2) Applicant is trying to circumvent 
certain United States banking statutes, such as the 
International Banking Act of 1978, to issue its 
commercial paper in the United States, (3) the 
exemption from the registration requirements of the 
Securities Act of 1933 provided by Section 3(a)(3) of 
that Act will be unavailable to Applicant, (4) the 
United States Treasury will be harmed by 
Applicant's activities in the Eurodollar market, and 
by having Applicant’s commercial paper notes sold 
in competition with notes issued by the Treasury, 
and (5) Applicant’s commercial paper offerings will 
constitute pyramid schemes jeopardizing federally 
insured national and state banks, savings banks and 
savings and loan associations. 


The Commission has reviewed all of the above issues 
and all other issues presented in Mr. Leighton’s 
hearing request, many of which are irrelevant and 
speculative, and finds that none of the issues raised 
has sufficient merit to warrant the ordering of a 
hearing on the application. As to the above issues 
raised by Mr. Leighton, the Commission hereby 
summarizes its views and positions, as follows: 


First, it is clear that the Commission has jurisdiction 
to determine Applicant’s status as an investment 
company within the meaning of that term in the Act, 
and to decide whether a conditional exemption from 
the provisions of the Act is necessary or appropriate 
in the public interest and consistent with the 
protection of investors and the purposes fairly 





'The first seven orders were issued by the 
Commission on August 7, 1979, Investment 
Company Act Release Nos. 10813-17, 10820-21. 


2investment Company Act Release Nos. 11346-50 
(September 10, 1980). 
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intended by the policy and provisions of the Act. No 
other federal agency or department has been 
authorized by Congress to make such 
determinations under the Act. Mr. Leighton’s 
suggestion that primary jurisdiction may lie with the 
Federal Reserve Board is, therefore, in error. 


Second, Mr. Leighton has failed to demonstrate how 
granting this application will allow Applicant to 
circumvent any United States banking statutes in 
the issuance of its commercial paper. The granting 
of this application will in no way affect the authority 
or jurisdiction of United States bank regulatory 
authorities with respect to Applicant’s activities in 
the United States. 


Third, the application specifically states that the 
Commission is not being asked to pass upon 
Applicant’s opinion of counsel concerning the 
availability of an exemption under Section 3(a)(3) of 
the Securities Act of 1933 and the notice of the 
instant application specifically states that the 
Commission expressed no opinion as to the 
availability of any exemption. Applicant, as issuer, is 
responsible for any violation of the securities laws 
and, in any event, Mr. Leighton has failed to provide 
satisfactory evidence that the Section 3(a)(3) 
exemption may not be available in this case. 


Fourth, Mr. Leighton offers no specific information to 
substantiate in any way how Applicant’s sale of 
commercial paper would cause irreparable injury 
and damage to the United States Treasury. The 
instant application states, as do similar applications, 
that Applicant’s ability to sell commercial paper in 
the United States could help stabilize international 
financial markets by enabling Applicant to fulfill its 
dollar obligations in the event of a disruption in the 
Eurodollar market and that such stabilization would 
benefit the United States Treasury. 


Fifth, the argument that Applicant’s commercial 
paper offerings will constitute pyramid schemes 
jeopardizing federally insured national and state 
banks, savings banks and savings and loan 
associations is wholly unsubstantiated, and 
reiterates, in different form, Mr. Leighton’s charge in 
his hearing request that commercial paper issued by 
foreign commercial banks does not meet the 
requirements for exemption under the 1933 Act 
provided for certain short-term commercial paper 
by Section 3(a)(3) of the Act. 


On the basis of the foregoing, Mr. Leighton has raised 
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no issue of fact, law or policy that would warrant the 
Commission ordering a hearing on this application, 
either pursuant to his request or on its own motion. 
Therefore, it appears that a hearing is not necessary 
or appropriate in the public interest or for the 
protection of investors. Accordingly, 


IT IS ORDERED that the request for a hearing is 
denied.? 


The matters presented by the application have been 
considered and it is found that the granting of the 
exemption requested pursuant to Section 6(c) of the 
Act is appropriate in the public interest and 
consistent with the protection of investors and the 
purposes fairly intended by the policy and provisions 
of the Act. Accordingly, 


IT |S FURTHER ORDERED, pursuant to Section 6(c) 
of the Act, that the application for exemption from all 
provisions of the Act be, and hereby is, granted, 
effective forthwith, subject to the following express 
conditions and undertakings to which Applicant has 
consented: 


(1) That Applicant will ensure that the commercial 
paper dealer or dealers through whom its 
commercial paper will be offered to the public will 
provide each offeree of its commercial paper notes, 
prior to any sale of notes to such offeree, with (i) a 
memorandum which describes the business of 
Applicant, (ii) the most recent publicly available 
fiscal year end balance sheet and income statement 
of Applicant, which shall have been audited in such 
manner as is customarily done for Applicant by its 
auditors (to be included in (i)), and (iii) the most 





3Mr. Leighton does not allege that he or OAS has an 
ownership or other direct interest in Applicant, and 
he failed to demonstrate that either OAS or any other 
registered investment adviser is likely to be 
perceptibly harmed by the granting of the instant 
application, or that their interest is meant to be 
protected by the Act. While it is apparent that neither 
Mr. Leighton nor OAS has any real basis for 
contending that either one of them is an interested 
person within the meaning of Section 40(a) of the 
Act and RuleO-5(c) under the Act, we do not deem it 
necessary to make a formal determination with 
respect to the status of Mr. Leighton or OAS 
inasmuch as we have determined that the assertions 
made and the issues raised in connection with this 
application do not warrant a hearing on this matter. 
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recent publicly available unaudited semi-annual 
financial statements of Applicant. Such 
memorandum will be updated periodically to reflect 
material changes in Applicant’s business and 
financial status; it will be at least as comprehensive 
as those customarily used in offering commercial 
paper in the United States; and it will describe the 
material differences between the accounting 
principles applied by Applicant in the preparation of 
its financial statements and generally accepted 
accounting principles as employed by commercial 
banks in the United States. 


(2) That, except for deposit taking or other ordinary 
commercial banking activities of Applicant’s bank 
branches, banking agencies and subsidiaries in the 
United States, any future offerings of Applicant's 
debt securities in the United States will be done on 
the basis of disclosure documents at least as 
comprehensive in their description of Applicant, its 
business and its financial statements, as the dealer’s 
memorandum referred to above. In no event will 
such disclosure documents be less comprehensive 
than is customary for United States offerings of 
similar debt securities. Such disclosure documents 
will be provided to each offeree who has indicated an 
interest in the securities then being offered by 
Applicant, prior to any sale of such securities to such 
offeree, except that in the case of an offering made 
pursuant to a registration statement under the 
Securities Act of 1933 such disclosure documents 
will be provided to such persons and in such manner 
as may be required by the 1933 Act and the rules 
and regulations thereunder. 


By the Commission. 


George P.Fizsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11537/January 6, 1981 


In the Matter of 

NEW YORK LIFE FUND, INC. 
372 Park Avenue South 
New York, N. Y. 10010 


(812-4738) 
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ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
GRANTING EXEMPTION FROM THE PROVISIONS OF 
SECTION 17(f) OF THE ACT AND RULE 17f-2 
THEREUNDER 


New York Life Fund, Inc., a diversified open-end 
management investment company registered under 
the Investment Company Act of 1940 (“Act”) filed an 
application pursuant to Section 6(c) of the Act for an 
order amending an existing order which granted an 
exemption from the provisions of Section 17(f) ofthe 
Act and Rule 17f-2 thereunder, to the extent 
necessary, to permit limited access to the securities 
and other similar investments of the Fund 
maintained in the custody of New York Life 
Insurance Company. 
On December 8, 


1980 a notice was issued 


(Investment Company Act Release No. 11482) ofthe 
filing of the application. The notice gave interested 
persons an opportunity to request a hearing and 
stated that an order disposing of the application 
would be issued as of course unless a hearing should 
be ordered. No request for a hearing has been filed, 
and the Commission has not ordered a hearing. 


The matter has been considered and it is found that 
the granting of the application is appropriate in the 
public interest and consistent with the protection of 
investors and the purposes fairly intended by the 
policy and provisions of the Act. Accordingly, 


IT IS ORDERED, pursuant to Section 6(c) of the Act 
that the requested exemption from Section 17(f) of 
the Act and Rule 17f-2 thereunder be, and hereby 
are, granted, effective forthwith. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George P. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11538/January 7, 1981 


In the Matter of 


A.T.A. INDUSTRIES, INC. 
122-70 Nellis Street 
St. Albans, New York 11413 


(811-2567) 


ORDER TERMINATING REGISTRATION PURSUANT 
TO SECTION 8(f) OF THE INVESTMENT COMPANY 
ACT OF 1940 


On December 5, 1980, a notice was issued 
(Investment Company Act Release No. 11481) 
stating that the Commission proposed, pursuant to 
Section 8(f) of the Investment Company Act of 1940 
(“Act”), to declare by order on its own motion that 
A.T.A. Industries, Inc. (“Fund”), a small business 
investment company registered under the Act as a 
closed-end, non-diversified, management 
investment company, has ceased to be an 
investment company as defined in the Act. 


The notice gave interested persons an opportunity to 
request a hearing, and stated that an order disposing 
of the matter would be issued as of course unless a 
hearing should be ordered. No request for a hearing 
has been filed, and the Commission has not ordered 
a hearing. 


The matter has been considered, and it is found that 
the Fund has ceased to be an investment company. 
Accordingly, 


IT IS ORDERED, pursuant to Section 8(f) of the Act, 
that the registration of A.T.A. Industries, Inc. under 
the Act shall forthwith cease to be in effect. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George P. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11539/January 7, 1981 


In the Matter of 
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THE COLWYN RISK FUND, INC. 
Russett Lane 

Orchard Heights 

Essex, Connecticut 06426 


(811-1956) 


ORDER TERMINATING REGISTRATION PURSUANT 
TO SECTION 8(f) OF THE INVESTMENT COMPANY 
ACT OF 1940 


On December 4, 1980, a notice was issued 
(Investment Company Act Release No. 11474) 
stating that the Commission proposed, pursuant to 
Section 8(f) of the Investment Company Act of 1940 
(“Act”), to declare by order on its own motion that 
The Colwyn Risk Fund, Inc. (“Fund”), registered 
under the Act as a closed-end, non-diversified, 
management investment company, has ceased to 
be an investment company as defined in the Act. 


The notice gave interested persons an opportunity to 
request a hearing, and stated that an order disposing 
of the matter would be issued as of course unless a 
hearing should be ordered. No request for a hearing 
has been filed, and the Commission has not ordered 
a hearing. 


The matter has been considered, and it is found that 
the Fund has ceased to be an investment company. 
Accordingly, 


IT IS ORDERED, pursuant to Section 8(f) of the Act, 
that the registration of The Colwyn Risk Fund, Inc. 
under the Act shall forthwith cease to be in effect. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George P. Fitzsimmons 
Secretary 





Volume 21, No. 15, January 20, 1981 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11540/January 7, 1981 


In the Matter of 


INVESTMENT GROWTH FUND, INC. 
1175 N.E. 125th Street 
Miami, Florida 33161 


(811-1426) 


ORDER TERMINATING REGISTRATION PURSUANT 
TO SECTION 8(f) OF THE INVESTMENT COMPANY 
ACT OF 1940 


On December 4, 1980, a notice was issued 
(Investment Company Act Release No. 11473) 
stating that the Commission proposed, pursuant to 
Section 8(f) of the Investment Company Act of 1940 
(“Act”), to declare by order on its own motion that 
Investment Growth Fund, Inc. (“Fund”), registered 
under the Act as a closed-end, diversified, 
management investment company, has ceased to 
be an investment company as defined in the Act. 


The notice gave interested persons an opportunity to 
request a hearing, and stated that an order disposing 
of the matter would be issued as of course unless a 


hearing should be ordered. No request for a hearing 
has been filed, and the Commission has not ordered 
a hearing. 


The matter has been considered, and it is found that 
the Fund has ceased to be an investment company. 
Accordingly, 


IT IS ORDERED, pursuant to Section 8(f) of the Act, 
that the registration of Investment Growth Fund, Inc. 
under the Act shall forthwith cease to be in effect. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George P. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11541/January 7, 1981 


In the Matter of 
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USAA MUTUAL FUND, INC. 

USAA CAPITAL GROWTH FUND, INC. 
USAA INCOME FUND, INC. 

9800 Fredericksburg Road 

San Antonio, Texas 78288 


(812-4772) 


NOTICE OF FILING OF APPLICATION FOR AN 
ORDER PURSUANT TO SECTION 17(b) OF THE ACT 
EXEMPTING APPLICANTS FROM SECTION 17(a) OF 
THE ACT AND PURSUANT TO SECTION 6(c) OF THE 
ACT EXEMPTING APPLICANTS FROM SECTION 
2(a)(41) OF THE ACT AND RULES 2a-4 AND 22c-1 
THEREUNDER 


NOTICE IS HEREBY GIVEN that USAA Mutual Fund, 
Inc. (“Successor”), USAA Capital Growth Fund, Inc. 
(“Growth”) and USAA Income Fund, Inc. (“Income,” 
collectively with Successor and Growth, 
“Applicants”), each registered as a diversified, open- 
end, management investment company under the 
Investment Company Act of 1940 (“Act”), filed an 
application on November 26, 1980, and an 
amendment thereto on January 5, 1981, for an order 
of the Commission (1) pursuant to Section 17(bZ) of 
the Act exempting Applicants from the provisions of 
Section 17(a) of the Act to permit Growth and 
Income to effect a reorganization and (2) pursuant to 
Section 6(c) of the Act exempting Successor from 
the provisions of Section 2(a)(41) of the Act and Rule 
2a-4 and 22c-1 thereunder to the extent necessary 
to permit Successor’s money market series to value 
its portfolio assets by use of the amortized cost 
method of valuation. All interested persons are 
referred to the application on file with the 
Commission for a statement of the representations 
contained therein, which are summarized below. 


The application states that Growth and Income are 
both no-loan investment companies organized as 
Texas corporations and have shares registered 
under the Securities Act of 1933. Successor is a 
Maryland corporation which was organized for the 
purpose of succeeding to the business of bGrowth 
and Income pursuant to a proposed plan of 
reorganization (‘‘Plan’). According to the 
application, the Plan will be submitted for approval 
by the shareholders of Growth and Income and is 
cheduled to be effective on or about January 31, 
1981. The application further states that Growth and 
Income are, and Successor will be, managed by 
USAA Investment Management Company, Inc. 
(“Adviser”). 
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Applicants state that the Plan will be accomplished 
by merger of Growth and Income into Successor, 
which will be organized as a series company with 
three separate series of shares. The application 
states that the three series will be: (1) “Growth Fund” 
series which will be issued immediately following the 
reorganization to holders of Growth; (2) “Income 
Fund” series which will be issued immediately 
following the reorganization to holders of Income; 
and (3) “Money Market Fund” (“Money”) series 
which will represent interests in a new portfolio of 
securities and initially will be offered to the public 
following the reorganization. 


Applicants state that in order to comply with certain 
shareholder voting requirements of the Act, prior to 
the reorganization, Successor will issue to Growth 
and Income one share of each of, respectively, 
Growth Fund series and Income Fund series and that 
the shareholders of Growth and Income will be asked 
to authorize Growth and Income to vote such shares 
to elect directors of Successor and to ratify the 
selection of auditors and the advisory agreement 
approved by Successor’s directors. Applicants state 
that as a result of such shareholdings, Growth and 
Income could be said to be affiliates of Successor 
and an affiliate of an affiliate of each other. 
Additionally, Applicants state, without conceding, 
that Income and Growth might be viewed as 
affiliated persons by virtue of their common 
investment adviser, officers and directors and that 
therefore it might be argued that the reorganization 
of Growth and Income into Successor is prohibited 
by Section 17(a) of the Act. 


Applicants state that Money is to be a money market 
fund and is designed as an investment vehicle for 
institutional and individual investors with temporary 
cash balances or cash reserves. The objective of 
Money will be to seek as high a rate of current 
income as is consistent with preservation of capital 
and maintenance of liquidity. To achieve that 
objective, Applicants state that Money will invest in 
debt obligations consisting of marketable securities 
issued by or guaranteed by the United States 
Government or its agencies or instrumentalities, 
domestic bank negotiable certificates of deposit, 
bankers acceptances, commercial paper rated A-1 
or Prime-1 and bonds with a maturity of one year or 
less. 


Section 17(a) of the Act, in pertinent part, provides 
that it shall be unlawful for any affiliated person of a 
registered investment company knowingly to sell or 
to purchase from such registered company any 
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security or other property. Section 17(b)( of the Act 
provides that the Commission, upon application, 
shall exempt a proposed transaction from the 
provisions of Section 17(a) if evidence establishes 
that the terms of the proposed transaction, including 
the consideration to be paid or received, are 
reasonable and fair and do not involve overreaching 
on the part of any person concerned, and that the 
proposed transaction is consistent with the policy of 
each registered investment company involved and 
with the general purposes of the Act. While 
Applicants do not concede that they are affiliated 
persons of each other, or that they are affiliated 
persons of such persons, they acknowledge that the 
view has been taken that registered investment 
companies having a common investment adviser 
are under that advisers common control and 
therefore are affiliated persons of each other. 
Applicants have, therefore, filed this application to 
avoid any question being raised under Section 17(a) 
of the Act with respect to the proposed transaction. 


As here pertinent, Section 2(a)(41) of the Act defines 
value to mean: (1) with respect to securities for 
which market quotations are readily available, the 
market value of such securities, and (2) with respect 
to other securities and assets, fair value as 
determined in good faith by the board of directors. 
Rule 22c-1 adopted under the Act provides, in part, 
that no registered investment company or principal 
underwriter therefor issuing any redeemable 
security shall sell, redeem or repurchase any such 
security except at a price based on the current net 
asset value of such security which is next computed 
after receipt of a tender of such security for 
redemption or of an order to purchase or to sell such 
security. Rule 2a-4 adopted under the Act provides, 
as here relevant, that the “current net asset value” of 
a redeemable security issued by a registered 
investment company used in computing its price for 
the purposes of distribution and redemption shall be 
an amount which reflects calculations made 
substantially in accordance with the provisions of 
that rule, with estimates used where necessary or 
appropriate. Rule 2a-4 further states that portfolio 
securities with respect to which market quotations 
are readily available shall be valued at current 
market value, and that other securities and assets 
shall be valued at fair value as determined in good 
faith by the board of directors of the registered 
company. Prior to the filing of the application, the 
Commission expressed its view that, among other 
things: (1) Rule 2a-4 under the Act requires that 
portfolio instruments of “money market” funds be 
valued with reference to market factors, and (2) it 
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would be inconsistent, generally, with the provisions 
of Rule 2a-4 for a “money market” fund to value its 
portfolio instruments on an amortized cost basis 
(Investment Company Act Release No. 9786, May 
31, 1977). 


Section 6(c) of the Act provides, in part, that upon 
application the Commission may conditionally or 
unconditionally exempt any person, security, or 
transaction, or any class or classes of persons, 
securities, or transactions, from any provision or 
provisions of the Act or of the rules thereunder, if and 
to the extent that such exemption is necessary or 
appropriate in the public interest and consistent 
with the protection of investors and the purposes 
fairly intended by the policy and provisions of the 
Act. Applicants submit that the exemptions they 
request satisfy these standards in view of their 
management policies and the conditions hereinafter 
set forth. 


In support of the order requested pursuant to 
Section 17(b) of the Act exempting Applicants from 
the provisions of Section 17(a) of the Act, Applicants 
state that the terms of the Plan are reasonable and 
fair and do not involve overreaching by any of the 
Applicants and are consistent with the investment 
policies of each Applicant as well as the general 
purposes of the Act. Applicants assert that, in the 
view of the boards of directors of Growth and 
Income, the creation of a single company, which is 
able to offer shares of different series with distinct 
investment objectives and policies and whichis able 
to create new series to serve as additional 
investment vehicles, has both operational and 
marketing advantages. Applicants assert that these 
advantages include the ability to combine reports 
and prospectuses, the holding of only one annual 
meeting and other administrative efficiencies which 
should result in legal, auditing, transfer agent fees 
and printing costs being lower than ifthe series were 
operated as separate corporations. Applicants also 
state that prior to the reorganization, Successor will 
have only nominal assets and liabilities and will have 
issued shares only to Growth and Income. 
Additionally the assets and liabilities of Growth and 
Income assumed by Successor will be designated as 
belonging to, respectively, Growth Fund and Income 
Fund; and each share of Growth and Income will be 
converted into the same number of shares and will 
have the same net asset value per share as, 
respectively Growth Fund and Income Fund. Thus 
Applicants assert that shares of each such series 
into which the outstanding shares of Growth and 
Income will be converted, will continue to represent 
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the same economic interests after the 
reorganization as they presently represent. The 
application also states that all expenses incurred by 
Growth and Income in connection with the 
reorganization in excess of normal operating 
expenses will be born by Adviser. Normal operating 
expenses will be determined on the basis of the 
expenses incurred during the proceeding fiscal year, 
adjusted to reflect any significant deviation in such 
costs aS compared with the average operating 
expenses incurred in the last five fiscal years. 
Finally, Applicants state that Growth and Income 
have obtained a ruling from the Internal Revenue 
Service that the reorganization will be a non-taxable 
transaction. 


In support of their request for an order pursuant to 
Section 6(c) of the Act exempting Applicants from 
the provisions of Section 2(a)(41) of the Act and 
Rules 2a-4 and 22c-1 thereunder, Applicants state 
they believe that two features are necessary to 
market a “money market” fund effectively: (1) 
certainty of stability of principal and (2) a steady flow 
of predictable and competitive investment income. 
Applicants believe that by maintaining a portfolio of 
high quality, short-term money market instruments 
valued at amortized cost they can provide these 
features and the board of directors of Successor has 
properly determined in good faith under the 
provisions of the Act to value the portfolio of Money 
by use of the amortized cost method of valuation and 
that that method is in the best interests of the share- 
holders of Money. Further, Successor’s board of 
directors has determined in good faith that absent 
unusual or extraordinary circumstances, the 
amortized cost method of valuing the portfolio 
securities of Money is appropriate and will reflect the 
fair value of those securities. 


Successor has agreed to adhere to the following 
conditions with respect to any order of exemption 
permitting the use of amortized cost valuation: 


(1) In supervising Money’s operations and 
delegating special responsibilities involving 
management of Money’s portfolio to Successor’s 
investment aSuccessor’s board of directors 
undertakes—as a particular responsibility within the 
overall duty of care owed to its shareholders—to 
establish procedures reasonably designed, taking 
into account current market conditions and Money’s 
investment objectives, to stabilize Money’s net asset 
value per share as computed for the purpose of 
distribution, redemption and repurchase at $1.00 
per share. 
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(2) Included in the procedures to be adopted by the 
board of directors shall be the following: 


(a) Review by Successor’s board of directors, as it 
deems appropriate and at such intervals as are 
reasonable in light of current market conditions, to 
determine the extent of deviation, if any, of the net 
asset value per share of Money as determined by 
using available market quotations from the $1.00 
amortized cost price per share, and maintenance of 
records of such review.’ 


(b) In the event such deviation from the $1.00 
amortized cost price per share of Money exceeds 
1/2 of 1 per cent, a requirement that the directors 
will promptly consider what action, if any, should be 
initiated. 


(c) Where Successor’s board of directors believes 
the extent of any deviation from Money's $1.00 
amortized cost price per share may result in material 
dilution or other unfair results to investors or existing 
shareholders, it shall take such action as it deems 
appropriate to eliminate or to reduce to the extent 
reasonably practicable such dilution or unfair 
results, which action may include: redemption of 
shares in kind; the sale of portfolio instruments prior 
to maturity to realize capital gains or losses or to 
shorten Money’s average portfolio maturity; 
withholding dividends; or utilizing a net asset value 
per share as determined by using available market 
quotations. 


(3) Successor will cause Money to maintain a dollar- 
weighted average portfolio maturity appropriate to 
its objective of maintaining a stable net asset value 
per share for Money; provided, however, that Money 
will not (a) purchase any instrument with a 
remaining maturity of greater than one year, or (b) 
maintain a dollar-weighted average portfolio 
maturity in excess of 120 days.? 


(4) Successor will record, maintain and preserve 
permanently in an easily accessible place a written 
copy of the procedures (and any modifications 


thereto) described in condition 1 above, and 
Successor will record, maintain and preserve for a 
period of not less than six years (the first two years in 
an easily accessible place) a written record of 
directors’ considerations and actions taken in 
connection with the discharge of their 
responsibilities, as set forth above, to be included in 
the minutes of the directors’ meetings. The 
documents preserved pursuant to this condition 
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shall be subject to inspection by the Commission in 
accordance with Section 31(b) of the Act as though 
such documents were records required to be 
maintained pursuant to rules adopted under Section 
31(a) of the Act. 


(5) Successor will limit the portfolio investments of 
Money, including repurchase agreements, to those 
United States dollar-denominated instruments 
which the directors determine present minimal 
credit risks and which are of high quality as 
determined by any major rating service or, in the 
case of any instrument that is not rated, of 
comparable quality as determined by Successor’s 
directors. 


(6) Successor will include in each quarterly report, 
as an attachment to Form N-1Q, a statement as to 
whether any action pursuant to condition 2(c) was 
taken during the preceding fiscal quarter, and, if 
any action was taken, will describe the nature and 
circumstances of such action. 





‘Successor states that to fulfill this condition, it 
intends to use actual quotations or estimates of 
market vaiue reflecting current market conditions 
chosen by its board of directors in the exercise of its 
discretion to be appropriate indicators of value. In 
addition, Successor states that the quotations or 
estimates utilized may include, inter alia, (1) 
quotations or estimates of market value for 
individual portfolio instruments, or (2) values 
obtained from yield data relating to classes of money 
market instruments published by reputable 
sources. 


In fulfilling this condition, if the disposition of a 
portfolio instrument results in a dollar-weighted 
average portfolio maturity in excess of 120 days, 
Money will invest its available cash in such a manner 
as to reduce its dollar-weighted average portfolio 
maturity to 120 days or less as soon as reasonably 
practicable. 


Volume 21, No. 15, January 20, 1981 





NOTICE IS FURTHER GIVEN that any interested 
person may, not later than January 29, 1981, at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the application accompanied by a 
statement as to the nature of his interest, the reason 
for such request, and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission shall order a 
hearing thereon. Any such communication should 
be addressed: Secretary, Securities and Exchange 
Commission, Washington, D. C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicants at the address stated above. Proof 
of such service (by affidavit or, in the case of an 
attorney-at-law, by certificate) shall be filed 
contemporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promulgated 
tinder the Act, an order disposing of the application 
will be issued as of course following said date unless 
the Commission thereafter orders a hearing upon 
request or upon the Commission’s own motion. 
Persons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any notices 
and orders issued in this matter, including the date 
of the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George P. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11542/January 7, 1980 


In the Matter of 


BERGEN BANK A/S 

c/o H. Rodgin Cohen, Esq. 
Sullivan & Cromwell 

125 Broad Street 

New York, New York 10004 


(812-4724) 


ORDER DENYING REQUEST FOR HEARING AND 
GRANTING APPLICATION FOR AN ORDER 
PURSUANT TO SECTION 6(c) OF THE ACT 
EXEMPTING APPLICANT FROM ALL PROVISIONS OF 
THE ACT 
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On October 10, 1980, a notice was issued 
(Investment Company Act Release No. 11395) ofthe 
filing of an application on August 27, 1980, for an 
order of the Commission pursuant to Section 6(c) of 
the Investment Company Act of 1940 (“Act”) 
exempting Bergen Bank A/S (“Applicant”), a 
Norwegian commercial bank, from all provisions of 
the Act. The notice gave interested persons an 
opportunity to request a hearing and stated that an 
order disposing of the application would be issued as 
of course unless a hearing should be ordered. The 
Commission has previously considered applications 
and issued orders exempting foreign commercial 
banks proposing to make public offerings of their 
commercial paper in the United States from all 
provisions of the Act, subject to certain conditions.’ 
Applicant intends to make a similar public offering 
of its commercial paper in the United States, and its 
application conforms in all material respects to the 
prior foreign commercial bank applications 
considered by the Commission. 


On November 3, 1980, Mr. William Leighton, 
president of Option Advisory Service, Inc. (“OAS”), 
an investment adviser registered under the 
Investment Advisers Act of 1940, requested, on 
behalf of OAS, that a hearing be held on the 
application. 


In summary, the principal assertions or arguments 
made by Mr. Leighton are that (1) the Board of 
Governors of the Federal Reserve System, rather 
than the Commission should be the body to 
determine Applicant’s status as an investment 
company, the Commission being assertedly limited 
to regulation of domestic investment companies; (2) 
Applicant is trying to circumvent certain United 
States statutes, such as the International Banking 
Act of 1978, to issue its commercial paper; (3) the 
exemption from the registration requirements of the 
Securities Act of 1933 provided by Section 3(a)(3) of 
that Act will be unavilable to Applicant; and (4) the 
United States Treasury will be harmed by 
Applicant’s activities in the Eurodollar market. 


The Commission has reviewed the issues listed 
above and all other issues raised by Mr. Leighton in 
his hearing request, many of which are irrelevant 





The first seven orders were issued by the 
Commission on August 7, 1979 Investment 
Company Act Release Nos. 10813-17, 10820-21. 
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and speculative, and finds that none of the issues 
raised has sufficient merit to warrant the ordering of 
a hearing on the application. Each of the issues 
raised in the context of this hearing request has also 
been raised and rejected in prior hearing requests by 
Mr. Leighton on other applications by foreign 
commercial banks. The Commission’s response to 
the foregoing issues by Mr. Leighton may be 
summarized as follows: 


First, it is clear that the Commission has jurisdiction 
to determine Applicant’s status as an investment 
company within the meaning of that term in the Act, 
and to decide whether a conditional exemption from 
the provisions of the Act is necessary or appropriate 
in the public interest and consistent with the 
protection of investors and the purposes fairly 
intended by the policy and provisions of the Act. No 
other federal agency or department has been 
authorized by Congress to make such 
determinations under the Act. 


Second, Mr. Leighton has failed to demonstrate how 
granting his application will allow Applicant to 
circumvent any United States banking statutes in 
the issuance of its commercial paper. The granting 
of this application will in no way affect the authority 
or jurisdiction of United States bank regulatory 
authorities with respect to Applicant’s activities in 
the United States. 


Third, the application specifically states that the 
Commission is not being asked to pass upon 
Applicant’s opinion of counsel concerning the 
availability of an exemption under Section 3(a)(3) of 
the Securities Act of 1933, and the notice of the 
instant application specifically states that the 
Commission expressed no opinion concerning the 
availability of any such exemption. 


Fourth, Mr. Leighton offers no specific information 
that would tend to support his speculation that the 
United States Treasury could be harmed by 
Applicant’s activities in the Eurodollar market. 


On the basis of the foregoing, Mr. Leighton has raised 
no issue of fact, law or policy that would warrant the 
Commission ordering a hearing on this application, 
either pursuant to his request or on its own motion. 
Therefore, it appears that a hearing is not necessary 
Or appropriate in the public interest or for the 
protection of investors. Accordingly, 


IT 1S ORDERED that the request for a hearing is 
denied.? 
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The matter has been considered, and it is found that 
the granting of the exemption requested pursuant to 
Section 6(c) of the Act is appropriate in the public 
interest and consistent with the protection of 
investors and the purposes fairly intended by the 
policy and provisions of the Act. Accordingly, 


IT IS FURTHER ORDERED, pursuant to Section 6(c) 
of the Act, that the application for exemption from all 
provisions of the Act be, and hereby is, granted, 
effective forthwith, subject to the following express 
conditions: (1) Applicant will ensure that each 
offeree of its presently proposed offering of 
commercial paper notes will be provided with a 
memorandum describing its business and 
containing its most recent publicly available fiscal 
year-end balance sheet and income statement, 
which shall have been audited in such manner as is 
customarily done for Applicant by its Norwegian 
auditors; the memorandum will describe material 
differences, if any, between the accounting 
principles applied by Applicant in the preparation of 
such financial statements and generally accepted 
accounting principles applied by United States 
banks; the memorandum will be at least as 
comprehensive as memoranda customarily used by 
the United States bank holding companies in 
offering commercial paper in the United States; the 
memorandum will be updated promptly to reflect 
material changes in Applicant’s financial condition; 
and (2) Applicant will ensure that each offeree of any 
future offering of its debt securities, bankers 





2See Investment Company Act Release Nos. 11346- 
50 (September 10, 1980). 


3Mr. Leighton does not allege that either he or OAS 
has an ownership or other direct interest in 
Applicant, and he has failed to demonstrate that 
either OAS or any other registered investment 
adviser is likely to be perceptibly harmed by the 
granting of the instant application, or that their 
interest is meant to be protected by the Act. While it 
iS apparent that neither Mr. Leighton nor OAS has 
any real basis for contending that either one of them 
is an interested person within the meaning of 
Section 40(a) of the Act and Rule 0-5(c) under the 
Act, we do not deem it necessary to make a formal 
determination with respect to the status of Mr. 
Leighton or OAS inasmuch as we have determined 
that the assertions made and the issues raised in 
connection with this application do not warrant a 
hearing on this matter. 
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acceptances and letters of credit supporting 
commercial paper issued by other companies, will 
be provided a disclosure document that is at least as 
comprehensive in its description of Applicant, its 
business and its financial condition as those 
customarily used in United States offerings of such 
securities. 


By the Commission. 


George A. Fitzsimmons 
Secretary 








INVESTMENT ADVISERS ACT OF 1940 





INVESTMENT ADVISERS ACT OF 1940 
Release No. 743/January 7, 1981 


Admin. Proc. File No. 3-5991 
In the Matter of 


ELZA J. CORTES dba 
THE MARKET WATCHDOG 
(File No. 801-5467) 


ORDER INSTITUTING PROCEEDINGS AND FIND- 
INGS AND ORDER IMPOSING REMEDIAL 
SANCTIONS 


In connection with a proposed administrative 
proceeding, Elza J. Cortes dba The Market 
Watchdog, herein referred to as “Respondent”, a 
sole proprietorship registered investment adviser 
located in Rancho Palos Verdes, California, has 
submitted an Offer of Settlement (“Offer”) whichthe 
Commission has determined to accept. Solely for the 
purpose of these proceedings and any other 
proceedings pursuant to the Securities Act of 1933, 
the Securities Exchange Act of 1934, the Investment 
Advisers Act of 1940 (“Advisers Act”), and the 
Investment Company Act of 1940, without admitting 
or denying the findings herein, Respondent 
consents to the findings and order of the 
Commission imposing remedial sanctions 
described herein. 


Accordingly, IT IS ORDERED that proceedings 
pursuant to Sections 203(e) and 203(f) of the 
Advisers Act be, and hereby are, instituted. 
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On the basis of this Order for Proceedings and the 
Offer, it is found that: 


A. During the period from on or about October 1, 
1975 to date, Respondent willfully violated Sections 
206(1) and 206(2) of the Advisers Act in that 
Respondent, by the use of the means and instrumen- 
talities of interstate commerce and the mails, 
directly and indirectly, employed devices, schemes 
and artifices to defraud clients and prospective 
clients and engaged in transactions, practices and 
courses of business which operated as a fraud and 
deceit upon clients and prospective clients. As part 
of the aforementioned conduct and activities, 
Respondent would and did, among other things, 
receive compensation from certain registered 
representatives and/or broker-dealers for directing 
advisory client brokerage to them, without disclosing 
the receipt of such compensation to clients and 
prospective clients. 


B. During the period from on or before June 1, 1975 
to date, Respondent willfully violated Section 206(4) 
of the Advisers Act and Rule 206(4)-2(a)(5) 
thereunder in that Respondent, by use of the mails 
and means and instrumentalities of interstate 
commerce, directly and indirectly, engaged in 
fraudulent, deceptive and manipulative acts, 
practices and courses of business. Such acts, 
practices and courses of business consisted of 
Respondent doing acts and taking action, directly 
and indirectly, with respect to clients’ funds and 
securities over which Respondent had custody and 
possession, without having all such funds and 
securities of such clients verified by actual 
examination at least once during each calendar year 
by an independent public accountant at a time 
chosen by such accountant without prior notice to 
Respondent. 


C. During the period from on or before June 1, 1975 
to date, Respondent willfully violated Section 204 of 
the Advisers Act and Rule 204-2(a)(2) thereunder in 
that Respondent's general and auxiliary ledgers, or 
other comparable records, did not reflect a liability 
for deferred income for fees received in advance 
from clients. 


D. During the period from on or about July 16, 1979 
to date, Respondent willfully violated Section 204 of 
the Advisers Act and Rule 204-1(a) thereunder in 
that the balance sheet provided in Respondent’s 
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amended Form ADV filed on July 16, 1979 was not 
audited by an independent public accountant and 
does not reflect all assets and liabilities of 
Respondent. 


In view of the foregoing, it is in the public interest to 
impose the sanctions and accept the undertakings 
specified in the Offer. 


Accordingly, IT IS ORDERED that Respondent 
comply with the undertakings in the Offer that: 


A. Respondent shall not, directly or indirectly, place 
any trades on behalf of any of her clients’ accounts 
through or with any person who is, directly or 
indirectly, purchasing any service or product from 
her; nor shall Respondent, directly or indirectly, 
enter into any other transactions in connection with 
her investment advisory business which results in 
the payment of any remuneration to any person who 
is, directly or indirectly, purchasing any service from 
her. 


B. For a period of 18 months, beginning with the date 
of this Order, Respondent will not recommend, 
direct or cause any client or prospective client to 
invest in any interest in any real estate limited 
partnership, nor will she disseminate any 


information or render any advice whatsoever to any 
client or prospective client concerning any new 


investments in any new real estate limited 
partnerships. At the expiration of said 18-month 
period Respondent will deliver an affidavit to the 
Commission’s Los Angeles Regional Office stating 
therein that she has complied with the terms of the 
undertaking described in this paragraph IV-B. 


C. Respondent will immediately establish and 
maintain as part of Respondent's ledger accounts, a 
liability account reflecting deferred income for 
prepaid advisory fees. 


D. Respondent will comply in every respect with the 
requirements of Rule 206(4)-2 under the Advisers 
Act with respect to any and all clients’ bank 
accounts, savings and loan accounts and mutual 
fund accounts over which she maintains a power of 
attorney to withdraw funds or redeem shares. 


E. Respondent will file within sixty (60) days of the 
date of this Order an Amended Form ADV which will 
include an audited balance sheet which will reflect, 
among other things, all of her personal assets and 
liabilities as well as those assets and liabilities which 
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pertain to Respondent's advisory business, or in the 
alternative, an audited balance sheet of a 
corporation to which Respondent’s advisory 
business has been transferred. 


F. Any corporation which succeeds to the business of 
Respondent will be bound by and subject to all ofthe 
terms and undertakings set forth in this Order and in 
Respondent's Offer. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





INVESTMENT ADVISERS ACT OF 1940 
Release No. 744/January 8, 1981 


Admin. Proc. File No. 3-5670 
In the Matter of 


HAMMON CAPITAL MANAGEMENT CORPORATION 
Denver, Colorado 


(801-9795) 

GABE HAMMON 

OPINION OF THE COMMISSION 

INVESTMENT ADVISER PROCEEDINGS 

Grounds for Remedial Sanctions 

Refusal to Permit Examination of Books and Records 


Failure to Comply with Recordkeeping and Reporting 
Requirements 


Where registered investment adviser and _ its 
president refused to permit Commission's staff to 
examine adviser’s books and records, and failed to 
comply with recordkeeping and _ reporting 
requirements, held, in public interest to suspend 
registration of investment adviser for 90 days, and to 
suspend president from association with any 
investment adviser in a proprietary or supervisory 
capacity for 90 days. 


Hammon Capital Management Corporation (“regis- 
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trant”), a registered investment adviser located in 
Denver but incorporated in California, and Gabe 
Hammon, registrant’s president, appeal from 
sanctions imposed on them by an administrative law 
judge.’ The law judge found that respondents 
refused to permit Commission representatives to 
examine registrant’s books and records, and failed 
to comply with recordkeeping and reporting 
requirements. He concluded that registrant’s 
investment adviser registration should be 
suspended for a period of 90 days, and that 
Hammon should be suspended for the same period 
from association with any investment adviser in a 
proprietary or supervisory capacity. 


As indicated above, respondents seek review only 
with respect to the sanctions imposed on them. The 
law judge’s unchallenged findings as to 
respondents’ violations, based on their admissions 
and the evidence in the record, may be summarized 
as follows. 


1. On October 12, 1978, during regular business 
hours, staff members of this Commission’s Denver 
Regional Office sought to examine registrant's books 
and records. However, on Hammon’s instructions, 
they were denied access tothose records. As a result 
of respondents’ refusal to permit the examination, 
this Commission obtained a court order,’pursuant to 
which the examination was conducted. 


2. During the period from about September 30, 
1977 to December 20, 1978, respondents failed to 
make and keep current the following books and 
rcords: 


(a) A journal or journals showing cash receipts and 
disbursements; 


(b) General and auxiliary ledgers (or other 
comparable records) reflecting asset, liability, 
reserve, capital, income and expense accounts; 


(c) A memorandum of each order given by registrant 
for the purchase or sale of any security; 


(d) All bills or statements (or copies thereof), paid or 
unpaid, relating to registrant’s business; 


(e) All trial balances, financial statements, and 
internal audit working papers relating to registrant's 
business; and 
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(f) For each security in which clients had a current 
position, information from which registrant could 
promptly furnish the name of the client, and the 
client’s current amount or interest. 


3. Respondents failed promptly to amend 
registrant's application for investment adviser 
registration to disclose the following: 


(a) As of July 1, 1977, the State of California 
suspended registrant’s corporate powers, rights and 
privileges, a condition that remained in effect until at 
least April 23, 1979; 


(b) On November 28, 1978, the State of California 
summarily suspended registrant’s state investment 
adviser certificate; and 


(c) Registrant changed its address twice in 1978, 
and once in 1979. 


Registrant and Hammon argue that the sanctions 
imposed on them are an abuse of the law judge’s 
discretion, punitive, and not in the public interest. 
We cannot agree. 


Respondents admist that our staff was refused 
access to registrant's records for a period of six days. 
Hammon states, however, that he simply wanted to 
find out whether this Commission was going to file a 
complaint; that he wanted to confer with counsel in 
order to determine his rights; and that he wished to 
be present when our staff made its inspection since, 
although he was immediately contacted by 
telephone, he was in Colorado Springs at the time of 
the staff's initial visit to registrant’s offices in Denver. 


We do not consider that the circumstances cited by 
respondents warrant any mitigation of the sanctions 
imposed. Section 204 of the Investment Advisers 
Act specifically provides that “[a]11 records...of...in- 
vestment advisers are subject at any time...to such 





1Although respondents requested oral argument 
before this Commission in connection with their 
appeal, neither Hammon nor counsel appeared on 
the scheduled date. 


2SEC v. Hammon Capital Management Corporation, 
Civil Action File No. 78-1074 (D. Colo., October 17, 
1978). 
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reasonable...examinations by representatives of the 
Commission as the Commission deems necessary 
or appropriate in the public interest or for the 
protection of investors.” (Emphasis supplied.) An 
advisory firm is not entitled to delay a reasonable 
inspection sought by our staff during regular 
business hours. We have repeatedly stressed the 
importance to the regulatory scheme of the 
requirement that books and records be kept current 
and in proper form.’ That requirement is a keystone 
of the investment adviser surveillance with which we 
are charged in order to protect the investing public.* 


Although respondents “forthrightly acknowledge 
that their books and records were not in correct 
form, and in certain instances, were incomplete,” 
they assert, among other things, that they “are 
currently attempting to rectify these problems,” that 
they were not attempting to cover up any fraudulent 
activities, and that, in certain instances, the 
deficiencies in their books could have been cured by 
an examination of subsidiary records. We note that 
the law judge, in assessing sanctions, has already 
taken into account the fact that respondents were 
not found to have engaged in any fraudulent 
conduct. Moreover, we have consistently held that, 
even if required data can be derived from other 
records, afirm is not relieved thereby of its obligation 
to maintain the records specified by recordkeeping 
provisions. We have stressed the importance of a 
firm being able to demonstrate compliance with 
those provisions without the burden of bringing 
books and records up to date being placed on 
regulatory authorities.° In any event, the law judge 
found that “material portions” of the information in 
registrant's “melange of records...were either 
incomplete or erroneous.” 


In our view, the sanctions assessed by the law judge 
are fully warranted in the public interest. We note 
that, except with respect to one change of address, 
respondents have yet to amend registrant’s 
application for investment adviser registration to 
disclose the deficiencies set forth above. We further 
note that the law judge, in imposing relatively lenient 
sanctions, has already taken mitigative factors into 
account. Registrant and Hammon have 
demonstrated an unwillingness to comply with 
important regulatory requirements. We agree with 
the law judge that the suspensions he imposed are 
necessary to impress upon them the importance of 
future compliance with those requirements. 


An appropriate order will issue. 


By the Commission (Chairman WILLIAMS and 
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Commissioners LOOMIS, EVANS, FRIEDMAN and 
THOMAS). 


George A. Fitzsimmons 
Secretary 





INVESTMENT ADVISERS ACT OF 1940 
Release No. 744/January 8, 1981 


Admin. Proc. File No. 3-5670 
In the Matter of 


HAMMON CAPITAL MANAGEMENT CORPORATION 
Denver, Colorado 


(801-9795) 
GABE HAMMON 
ORDER IMPOSING REMEDIAL SANCTIONS 


On the basis of the Commission’s opinion issued this 
day, it is 


ORDERED that the registration of Hammon Capital 
Management Corporation as an investment adviser 
be, and it hereby is, suspended for a period of ninety 
days; and it is further 


ORDERED that Gabe Hammon be, and he hereby is, 
suspended from association with any investment 
adviser in a proprietary or supervisory capacity for a 
period of ninety days; and it is further 


ORDERED that the suspensions shall be effective as 
of the opening of business on January 26, 1981. 


By the Commission. 


George A. Fitzsimmons 
Secretary 








3See, e.g., Frank DeFelice, Ph.D. & Associates, Inc., 
Securities Exchange Act Release No. 16206 
(September 14, 1979), 18 SEC Docket 394, 398- 
399; Midland Securities, Inc., 40 SEC 333, 339-340 
(1960). 


4Cf. Olds & Company, 37 SEC 23, 26-27 (1956). 


5See Frank DeFelice, Ph.D. & Associates, Inc., supra, 
and authorities there cited. 
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LITIGATION 





Litigation Release No. 9267/January 5, 1981 


SEC v. STANWOOD OIL CORPORATION, ET AL., 
(W.D. Pa., Erie Div., Civil Action No. 80-206 Erie) 


Paul F. Leonard, Administrator of the Washington 
Regional Office, announced that on December 22, 
1980, the Honorable Gerald J. Weber, Chief U.S. 
District Court Judge for the Western District of 
Pennsylvania, Erie Division, entered an order 
preliminarily enjoining Stanwood Oil Corporation, a 
Pennsylvania corporation, and John G. Starr, its 
president, from violations of the securities 
registration and antifraud provisions of the federal 
securities laws. The order also provides that 
Stanwood and Starr will not release any information 
about Stanwood to the public without first 
submitting it to the court with a motion and proposed 
order for its release; and prohibits sales or 
purchases of its securities by Stanwood except when 
ordered by a court of competent jurisdiction. 


The Commission filed its complaint in this matter on 
December 8, 1980, alleging violations of the 
securities registration and antifraud provisions of 
the federal securities laws in connection with the 
offer and sale of common stock and promissory 
notes of Stanwood, and seeking preliminary and 
permanent injunctions. No date has been set for the 
trial on the Commission’s request for a permanent 
injunction, (SEC v. Stanwood Oil Corporation, et al., 
W.D. Pa., Erie Div., Civil Action No. 80-206 Erie). 


For further information, see Litigation Release No. 
9256. 





Litigation Release No. 9268/January 6, 1981 


U.S. v. DANIEL R. GIBB and WILLIAM H. MARTZ 
(USDC N.D., Criminal No. C-280-38) 


James Britton, United States Attorney for North 
Dakota, and Robert H. Davenport, Administrator for 
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the Denver Regional Office of the Securities and 
Exchange Commission, today announced that on 
December 19, 1980, a nine-day jury trial was 
concluded in Fargo, North Dakota. The trial, before 
the Honorable Ronald N. Davies, Senior Judge of the 
U.S. District Court for North Dakota, resulted in 
Daniel R. Gibb, of Phoenix, Arizona and Ogden, Utah, 
and William H. Martz, of Colorado Springs, Colorado, 
being convicted on all nine counts of an indictment 
charging them with violations of the anti-fraud 
provisions of the federal securities alws and violation 
of provisions of 18 U.S.C. 2314 (interstate transpor- 
tation of money and securities obtained by fraud, 
and 7 U.S.C. 136j (a) (Federal Insecticide, Fungicide 
and Rodenticide Act). 


The two defendants in the indictment had been 
charged with fraud in the sale of securities 
(subordinated debentures) of Mother Lode Mines, 
Inc., a Utah corporation. The corporation purported 
to be engaged in the manufacture and sale of an 
insecticide called “Diatomaceous Earth”. One count 
of the indictment charged that the substance was 
transported in interstate commerce without proper 
registration with the Environmental Protection 
Agency. 


Assistant U. S. Attorney Lynn Crooks presented the 
government's case. 


For further information, see Litigation Release 9023, 
October 15, 1980. 





Litigation Release No. 9269/January 7, 1981 


SEC v. ROCKY H. AOKI, (United States District Court 
for the Southern District of New York) (Civil Action 
No. 80-4208) 


The Securities and Exchange Commission 
(“Commission”) today announced the entry of a 
Stipulation of Settlement and Final Order as to Rocky 
H. Aoki (“Aoki”) in Securities and Exchange 
Commission v. Rocky H. Aoki, previously pending in 
the United States District Court for the Southern 
District of New York. The Commission commenced 
the action on July 23, 1980, when it filed a complaint 
against Aoki and a second defendant for violations of 
various provisions of the Securities Exchange Act of 
1934. The Commission alleged in its complaint that 
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Aoki purchased common stock of Hardwicke 
Companies Incorporated (“Hardwicke”) in July 
1978, on the basis of material non-public 
information concerning the potential management 
by Hardwicke of a hotel and gambling casino to be 
developed by Aoki and others in Atlantic City, New 
Jersey. It was also alleged in the complaint that Aoki 
passed such information to certain of his family 
members and a friend, who thereafter also 
purchased Hardwicke common stock. In the 
Stipulation of Settlement and Final Order as to Aoki, 
which terminated the action with respect to Aoki, 
without making any findings of violations, the court 
ordered Aoki not to purchase or sell securities while 
in the possession of material non-public information 
concerning such securities or the issuer thereof, 
without disclosing such information to those 
persons from whom he is purchasing or to whom he 
is selling the securities. 


The second defendant had previously consented to 
the entry of a similar Stipulation and Order at the 
time the Commission filed its complaint. See 
Litigation Release No. 9139 of July 23, 1980. 





Litigation Release No. 9270/January 8, 1981 


SEC v. UNITED FINANCIAL OPERATIONS, INC., ET 
AL. (United States District Court for the District of 
Colorado, Civil Action No. 80-P-1771) 


Jack H. Bookey, Administrator of the Seattle 
Regional Office of the Securities and Exchange 
Commission, announced the filing of a complaint in 
the United States District Court for the District of 
Colorado on December 22, 1980 seeking injunctive 
and other equitable relief against United Financial 
Operations, Inc. (“UFO”) (a Colorado corporation), 
William A. Kilpatrick, Declan J. O’Donnell, Paul J. 
Ketrick, Leonard W. Allen, Modern Fuels and 
Chemicals Corporation (a Colorado corporation), 
Stanley R. Krizin, International Fuel Development 
Corporation (a Cayman B.W.I. corporation), Interna- 
tional Block Construction Company (a Cayman 
B.W.I. corporation) and Marlborough Investments, 
Limited (a Cayman B.W.|. corporation). 


The complaint alleges that the defendants violated 
the registration and anti-fraud provisions of the 
federal securities laws (Sections 5 and 17 of the 
Securities Act of 1933 and Section 10b of the 
Securities Exchange Act of 1934 and Rule 10b-5 
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thereunder) in connection with a “secret process” 
methanol production process promoted as a tax 
shelter program. 


The Complaint alleges that the defendants offered 
and sold unregistered securities in 17 limited 
partnerships to approximately 450 investor/limited 
partners in about 12 states. The investors paid 
approximately $7.5 million dollars in 1979 and 
contracted to pay an additional $23 million dollars 
through 1982. 


The Complaint alleges fraudulent misrepresenta- 
tions and omissions to state material facts 
concerning, among others, the payment of over $2.5 
million dollars of investors’ funds for promotional 
fees paid in 1979 for administrative, consulting, and 
legal fees; the interest of defendant Kilpatrick in 
certain construction companies contracting with the 
partnerships to build methanol plants; the 
relationship of certain Cayman Islands companies 
involved in the program; representing the Allen 
process research as a “success” when in fact it was 
hopelessly unworkable; stating that a reputable 
engineering firm had evaluated the Allen process as 
successful when no such evaluation had been made. 


Ancillary relief requested in the Complaint includes 
distribution of the Complaint and Court Orders to all 
investors, general partners and salesmen; 
appointment of a special officer to conduct an 
accounting to disclose the source and use of funds; 
and disgorgement by defendants of funds received 
as a result of the securities violations alleged. 


The following six defendants, without admitting or 
denying the allegations in the Complaint, have 
consented to an injunctive order issued by the Court 
on December 22, 1980 without resolution of the 
ancillary relief requested: UFO, Kilpatrick, 
O'Donnell, Ketrick, Allen and Modern Fuels and 
Chemicals Corporation. 
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SEC v. HENRY ALLAN PATTIZ (United States District 
Court for the Southern District of New York, Civil 
Action No. 81-0064) 


The Securities and Exchange Commission today 
announced that it filed a civil injunctive complaint in 
the United States District Court for the Southern 
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District of New York against Henry Allan Pattiz 
(“Pattiz”), alleging violatins of the anti-fraud, 
manipulation and reporting provisions of the federal 
securities laws and seeking a Final Judgment of 
Permanent Injunction and Other Relief. Pattiz, a 
practicing attorney who specializes in tax law, 
resides in Los Angeles, California. 


The Commission’s Complaint alleges that during the 
period November 14, 1978 through April 6, 1979, 
Pattiz manipulated and controlled the price and 
market for the Class A and Calss B common stock of 
Beneficial Standard Corporation (“Beneficial”). Inor 
about May 1978, at Pattiz’s request, Pattiz’s sisters 
executed general powers of attorney granting Pattiz 
the authority to buy and sell securities for them. At 
that time Pattiz also held a general power-of-attorney 
given to him by his mother. From in or about 
November 1978, Pattiz began to spend as many as 
five hours a day at his broker's offices following and 
analyzing price, volume and other data on Beneficial 
Class A and B common stock and placing orders for 
his account as well as for the accounts of his mother 
and sisters. Pattiz would sit next to his broker’s desk 
throughout the day, studying the ticker and 
regardless of the availability of shares would 
continually enter limit orders, generally for 100 
shares to purchase Beneficial Class A and B 
common stock as soon as his previous order was 
executed. Each of these transactions generally 
caused the price of the respective class of Beneficial 
common stock to increase by one eighth of a point or 
more. Pattiz would often attempt to insure that he 
obtained the last trade of the day and thereby 
maintain or uptick the price by instructing his broker 
to enter orders for execution at the close, with the 
understanding that the orders would be entered at or 
near the close of trading. 


The Complaint charged that during the period from 
on or about November 14, 1978 through April 6, 
1979, Pattiz, trading in his own account and 
accounts of his mother and two sisters, manipulated 
and controlled the price of and market in Beneficial 
Class A common stock by (1) purchasing shares on 
40 of 89 trading days; (2) purchasing 31,200 shares 
or 40% of the total volume of 78,700 shares during 
that period; (3) accounting for 51% of the volume 
and 66% ofall transactions on the days he traded; (4) 
obtaining the last trade of the day on 29 of the 40 
days on which he purchased during this period; (5) 
obtaining execution of 146 or 86% of his 169 
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purchases either on a zero plus or plus tick; and (6) 
causing the price of Beneficial Class A common 
stock to rise 70% from $13 per share on November 
14, 1978 to $22 1/4 per share on March 22, 1979. 


The Complaint also charged that during the period 
from on or about November 14, 1978, through April 
6, 1979, Pattiz, trading in his own account and 
accounts of his mother and sisters, manipulated and 
controlled the price of and market in Beneficial 
Class B common stock by (1) purchasing shares on 
52 of 100 trading days; (2) purchasing 33,100 
shares or 55% of the total volume of 60,700 shares; 
(3) accounting for 65% of the volume and 77% of all 
transactions on the days he traded; (4) obtaining the 
last trade of the day on 49 of the 52 days on which he 
purchased during this period; (5) obtaining 
execution of 193 or 83% of his 217 purchases either 
on a zero plus or plus tick; (6) causing the price to 
rise from 13 1/8 on November 14, 1978, to $24 5/8 
per share on April 6, 1979. 


In addition the Complaint charged that Pattiz failed 
to file a Schedule 13D within ten days after acquiring 
the beneficial ownership of more than five percent of 
each class of Beneficial common stock, despite 
having been advised to do so by his stock broker. 


The Commission’s Complaint requested that the 
Court enjoin Pattiz from further violations of the anti- 
fraud, manipulation and reporting provisions of the 
federal securities laws and further requested that 
the Court end an order requiring Pattiz to file a 
Schedule 13D with the Commission forthwith. 
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